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Three Creeks Parkway Restoration Project 

Brentwood, CA 

April 22, 2020 

 

Permit:   Lake and Streambed Alteration Agreement 

Status:   Issued 

Issued by:  California Department of Fish and Wildlife 

Issued to:  Contra Costa County Flood Control and Water Conservation District 

Issue date:  December 5, 2017 

Valid until:  October 31, 2023 

Contact:  Melissa Farinha, 707.944.5579, melissa.farinha@wildlife.ca.gov 

Notes:  Operational Law Letter 

 

--------- 

 

Permit:  401 Water Quality Certification 

Status:   Issued 

Issued by:  Central Valley Regional Water Quality Control Board 

Issued to: Contra Costa County Flood Control and Water Conservation District 

Issue date:  March 16, 2018 

Valid until: March 15, 2023 

Contact: Nicholas White, 916.464.4856, Nicholas.White@waterboards.ca.gov 

Elizabeth Lee, 916.464.4787, Elizabeth.Lee@waterboards.ca.gov 

Notes:   

 

--------- 

 

Permit:  404 Water Quality Certification 

Status:   Issued 

Issued by:  US Army Corps of Engineers, Sacramento District 

Issued to: Contra Costa County Flood Control and Water Conservation District 

Issue date:  October 28, 2019 

Valid until: October 27, 2024 

Contact: Chandra Jenkins, 916.557.6652, Chandra.L.Jenkins@usace.army.mil 

Notes: Includes Section 106 Consultation, NMFS Concurrence Letter, USFWS 

review 

 

--------- 

 

Permit:  Planning Survey Report/Certificate of Coverage 

Issued by:  Contra Costa County (with East Contra Costa County Habitat Conservancy 

approval) 

Issued to: N/A 

Issue date:  January 30, 2020 

Valid until: - 

Contact: Joanne Chiu, 925.674.7263, joanne.chiu@dcd.cccounty.us 

Notes: Includes Certificate of Coverage which is an internal document that the 

Contra Costa County Public Works/Flood Control District prepares that 

formalizes that the Conservancy has approved the PSR and that the 

Permittee/applicant will comply with the applicable HCP/NCCP 

requirements 

 

--------- 
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Permit:  Encroachment Permit 

Issued by:  East Bay Regional Park District 

Issued to: Will be issued to selected contractor 

Issue date:  Prior to construction 

Valid until: tbd 

Contact: Nate Luna, 510.544.2564, nluna@ebparks.org 

Notes: Draft of permit included in this packet.  County contact information will be 

removed and permit will be updated with contractor information prior to 

issuance. 

 

--------- 

 

Permit:  Combined Grading/Building Permit 

Issued by:  City of Brentwood 

Issued to: Will be issued to selected contractor 

Issue date:  Prior to construction 

Valid until: tbd 

Contact: Jack Dhaliwal, 925.516.5128, jdhaliwal@brentwoodca.gov 

Notes:  

 

--------- 

 

Permit:  Certification of Consistency 

Issued by:  Delta Stewardship Council 

Issued to: Contra Costa County Flood Control and Water Conservation District 

Issue date:  January 24, 2020 

Valid until: January 24, 2024 

Contact: Daniel Constable, 916.322.9338, daniel.constable@deltacouncil.ca.gov 

Ron Melcer Jr., 916.284.1619, Ronald.Melcer@deltacouncil.ca.gov 

Notes: Additional attachments available at: 

https://coveredactions.deltacouncil.ca.gov/profile_summary.aspx?c=24ccf

b58-eb74-4738-a96a-83f3c79d945b 
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8. Project Location 

 
 



 



10. Project Description 
The Three Creeks Parkway Restoration project is a multi-benefit flood control and creek restoration 
project. It proposes to improve flood conveyance capacity and restore ecological function along an 
approximately 4,000 linear feet section of Marsh Creek located in Brentwood, California by widening the 
channel with a floodplain bench and planting with native vegetation. When implementation is complete, 
the project site will include 2 acres of frequently inundated floodplain/woody riparian vegetation, 2.9 
acres of open stream channel, 4.6 acres of grasslands and native scrub, and 1 acre of concrete, asphalt, 
or decomposed granite paving associated with the adjacent East Bay Regional Park District (EBRPD) 
Marsh Creek Trail. The project will also enhance habitat and recreation within the watershed. 
 
The project site is located along Marsh Creek in the City of Brentwood (Figure 1). The project is divided 
into three reaches (Figures 2 through 8): 

� Upper Reach which is the upper 1,600 linear-foot section of the creek from near Dainty Avenue 
Bridge to Deer Creek confluence (Figures 4 and 5) 

� Middle Reach which is the 800 linear-foot section of the creek between Deer Creek confluence 
and Sand Creek confluence (Figures 6 and 7) 

� Lower Reach which is the 1,600 linear-foot section of the creek from the Sand Creek confluence 
(to the pedestrian bridge near the railroad tracks (Figures 7 and 8) 

 
The proposed project has most of the permanent right of way required for construction. However, as 
indicated in Table 1 below, temporary construction easements or small permanent takes may be needed 
from the City of Brentwood and other property owners in order to access adjacent parcels during 
construction and maintenance in the future.  Contra Costa County's Real Estate division will obtain all 
necessary agreements before project advertisement.  Construction is anticipated to begin late spring of 
2018.  Excavation and grading activities would occur during the dry season (June to October) with plant 
restoration occurring afterwards (November to December). 
 

Table 1 - Project Data 
Element Upper Reach Middle Reach Lower Reach 

Length  1,600 feet 800 feet 1,600 feet 
Total Area Disturbed 2.1 acres 1.0 acre 4.25 acres 
Soil Excavation 10,500 cu yards 2,500 cu yards 13,000 cu yards 
Floodplain or bench width Avg: 26 ft / Max: 56 ft Avg: 16 ft / Max: 22 ft Avg: 20 ft / Max: 38 ft 
Bench slopes to top of 
bank 

2:1 or 3:1 2:1 or 3:1 3:1 or less typical, 2:1 max. 

Temporary staging/access 
areas1 

Within creek parcels (017-
17C-004, 017-20C-XXX) or 

adjacent City-owned parcel 
(017-210-004, 017-201-

038, 017-260-080, 017-280-
113)2 

Within creek parcel (017-17C-
004) or adjacent parcel (017-

110-011)2 

Within creek parcels (017-17C-
004) or adjacent private parcels 

(017-170-008, 017-170-007) 

Permanent 
access/maintenance 
easements1 

017-260-080 
017-280-113 
017-201-038 
017-210-029 

017-110-011 017-170-007 
017-170-008 

1 Some or all of the non-County-owned parcels would potentially require a temporary construction easement for access and 
staging and/or permanent easement for access and/or maintenance.  Contra Costa County's Real Estate division will obtain all 
necessary agreements before project advertisement. 
2 Parcel numbers and ownership information shown on Figures 4, 6, and 8. 
 



Channel Widening 
The main function of expanding the channel is to create enough conveyance capacity to allow for the 
planting of woody riparian vegetation (trees) while also safely conveying large flood flows. The project 
would increase the cross-sectional area of the stream channel by excavating 26,000 cubic yards (10,500 
for upper, 2,500 for middle, and 13,000 for lower reach,) of earth along approximately 4,000 linear feet 
of both banks of Marsh Creek to create new floodplain.  
 
Upper Reach 

 
Photo 1: Upper Reach looking upstream (south) with Marsh Creek Regional Trail on left (river right) and 
Central Blvd on right (river left).  Dashed red line indicates estimated OHWM.  Note: Orange fencing is in 
place due to road work on adjacent Central Boulevard work.  Fencing is not associated with the Three 
Creeks Parkway Restoration project.  
 
The Upper Reach is approximately 1,600 feet of the channel between just north of Dainty Avenue Bridge 
and Deer Creek confluence. The reach is constrained by development on both sides and channel 
widening in this section would include excavation of both banks to construct a number of floodplain 
benches on both sides of the creek of varying widths (average 26 ft, maximum 56 ft) with slopes ranging 
from 2:1 to 3:1 (Figure 4). The benches would be located above the ordinary high water mark (OHWM). 
The construction of the floodplain benches would satisfy the Flood Control District’s freeboard 
requirements for an earthen channel. Figure 5 presents existing and modified creek cross-sections for 
this reach. Once the benches are constructed, permanent slope protection such as erosion control 
matting or other biotechnical methods would be installed on all benches and slopes for slope 
stabilization and to prevent long-term effects of erosion. The selected erosion control material would 
provide soil stabilization and promote vegetation growth. 
 
Widening the channel cross-section is expected to decrease velocities and erosion potential. However, 
detailed hydraulic modeling that will be completed to inform the final design may indicate that some 

Planned 
retaining 

wall 
location 



localized bank armoring is necessary where the expanded channel will taper down to the existing 
channel at the downstream project boundary.  
 
In one location along the left bank of the Upper Reach (above photo), the project would require a 
retaining wall along approximately 250 feet on the left (west) bank due to the presence of Central 
Boulevard in Brentwood that will extend a maximum of 7 feet above ground. The retaining wall would 
rise from the back of the floodplain and would not touch the low flow channel.   
 
The project also includes modification of grouted rock at the Deer Creek confluence (Photo 2). Currently, 
grouted rock extends all the way to the top of the flood control channel.  The upper part (above the 
OHWM) will be removed during grading as part of widening the new floodplain and replaced with new 
grouted riprap that matches the widened channel. 
 

 
Photo 2: Marsh Creek and Deer Creek confluence looking west up Deer Creek.  Dashed red line indicates 
estimated OHWM.  
 
Rough grading and earthmoving activities along the Upper Reach would take place over a period of 
approximately 2 weeks during the dry season. Construction equipment to be used would include 
tractors, backhoes, excavators, graders, and dump trucks. Staging for the Upper Reach portion of the 
project would be within the Flood Control District-owned parcels or on a City-owned parcel to the east 
of the creek south of Central Boulevard.  Approximately 5,500 cubic yards of soil excavated for channel 
expansion would require disposal. However, the project sponsors are working with the landowner of the 
Griffith property adjacent to the west side of the middle reach to accept and store excavated materials 
on its property.  If that is not possible, excavated materials would be temporarily stored in the staging 
area and later removed for use on other nearby land development projects or would be off-hauled to 
the Dutch Slough project site in Oakley where it would be used as upland fill. Other construction 
activities along this reach would include revegetation and planting, as well as the relocation of the 
regional trail. 



Middle Reach 

 
Photo 3: Middle Reach looking downstream (north) with Marsh Creek Regional Trail on right (river right).  
Dashed red line indicates estimated OHWM.   
 
The Middle Reach, which is about 800 feet in length, would be widened along the west bank as part of 
the proposed project. As the Middle Reach is also constrained, channel widening would involve 
excavation of both banks to construct a number of floodplain benches of varying widths (average 16 ft, 
maximum 22 ft) as shown in Figure 6, with slopes ranging from 2:1 to 3:1.  The benches would be 
located above the OHWM.  The construction of the floodplain benches would satisfy the Flood Control 
District’s freeboard requirements for an earthen channel. Figure 7 presents existing and modified creek 
cross-sections for this reach. 
 
Rough grading and earthmoving activities along the Middle Reach would also take place over a period of 
approximately 2 weeks during the dry season. Construction equipment to be used would include 
tractors, backhoes, excavators, graders, and dump trucks. Staging for the Middle Reach portion of the 
project would take place on the Flood Control District-owned parcels that contain the Middle Reach of 
the creek or the adjacent property to the west. Approximately 2,500 cubic yards of spoils excavated for 
channel expansion would require disposal. Similar to the Upper Reach, the project sponsors are working 
with the landowner of the Griffith property adjacent to the west side of the middle reach to accept and 
store excavated materials on its property.  If that is not possible, excavated materials would be 
temporarily stored in the staging area and later removed for use on other nearby land development 
projects or would be off-hauled to the Dutch Slough project site in Oakley where it would be used as 
upland fill. Other construction activities along this reach would include revegetation and planting, as 
well as the relocation of the regional trail. 
 
 

West Bank 



Lower Reach 

 
Photo 4: Lower Reach looking downstream (north) with Marsh Creek Regional Trail on right (river right).  
Dashed red line indicates estimated OHWM.   
 
The Lower Reach, which is about 1,600 feet in length, is less constrained and more substantial widening 
of the channel is planned for this area. The project would excavate the east (right) bank of the creek 
down to the OHWM to create a new floodplain (average 20 ft, maximum 38 ft) with slopes typically 3:1 
or less, but no more than 2:1 as shown in Figure 8. Figure 7 presents existing and modified creek cross-
sections for this reach.  
 
To prevent weathering and erosion of slopes, bio-technical forms of permanent slope would be 
installed, and the material would provide soil stabilization and promote vegetation growth. 
 
The project also includes modification of grouted rock at the Sand Creek confluence (Photo 5). Currently, 
grouted rock extends all the way to the top of the flood control channel.  The upper part (above the 
OHWM) will be removed during grading as part of widening the new floodplain and replaced with new 
grouted riprap to match the widened channel. 
 

 
Photo 5: Marsh Creek and Sand Creek confluence looking west up Sand Creek.  Dashed red line indicates 
estimated OHWM.   

East Bank 

Pedestrian bridge may be installed.  



Rough grading of the Lower Reach improvements would take place over a period of approximately 4 
weeks during the dry season. Staging for the Lower Reach portion of the project would take place on the 
Flood Control District-owned parcels containing the creek or the adjacent vacant private land parcel. 
Construction equipment to be used would include tractors, backhoes, excavators, graders, and dump 
trucks. Approximately 13,000 cubic yards of spoils excavated for channel expansion would require 
disposal. Similar to the other two reaches, the project sponsors are working with the landowner of the 
Griffith property adjacent to the west side of the middle reach to accept and store excavated materials 
on its property.  If that is not possible, excavated materials would be temporarily stored in the staging 
area and later removed for use on other nearby land development projects or would be off-hauled to 
the Dutch Slough project site in Oakley where it would be used as upland fill. Other construction 
activities along this reach would include revegetation and planting. 
 

Modification of Water Quality Basin in Lower Reach 

 
Photo 6: Water quality basin looking upstream (south) with County Flood Control District maintenance 
road berm on left between basin and Lower Reach of Marsh Creek. 
 
The project sponsors are evaluating options for modifying a water quality (WQ) basin adjacent to the 
downstream end of the project.  The basin runs parallel to the project for approximately 500 feet and 
modification can improve flood conveyance and allow for increased restoration planting.   
 
The existing water quality basin is intended to treat runoff from 0.78 acres of the adjacent Carmel 
Estates subdivision and meet C.3 guidelines of the East Contra Costa Municipal Storm Water Permit.  
Which alternative the project selects will be based on input from the permitting agencies, the City of 
Brentwood, and the Carmel Estates Home Owners Association.  Each scenario will continue to meet or 
exceed the water quality and water retention requirements required of the water quality basin. 
 
Please see the Carmel Estates Water Quality Basin Alternatives memo included in Attachment A for a 
more detailed discussion of the alternatives. 

Marsh Creek 



  
High Berm Alternative  
The High Berm Alternative will maintain the existing WQ Basin and lower the berm separating the basin 
from Marsh Creek.  The High Berm is exactly what is in the 50% construction documents for the Three 
Creeks Project.  It maintains the same volume as the existing basin but reduces the facility’s length and 
increases the width to make a more efficient volume.   
 
This will increase the Marsh Creek floodplain and flow area during larger storm events. The existing 
function of the WQ basin would be preserved. However, it would flood more frequently depending on 
the final design height of the remaining berm separating the basin from the creek.  Alternative A is also 
shown in the 50% plans.  Cross sections are included on Sheet L-3.9 (cross sections 331+00 through 
336+00).  See High Berm Alternative figure in Carmel Estates Water Quality Basin Alternatives memo. 
 
Low Berm Alternative  
The Low Berm alternative is similar to the High Berm alternative except that it lowers the berm to just 
above the 2-yr event.  See Low Berm Alternative figure in Carmel Estates Water Quality Basin 
Alternatives memo. 
 
Riparian/Wetland Alternative 
The Riparian/Wetland converts the basin to a tributary channel.  This scenario replaces the existing 
function of the WQ basin with 400 LF of new tributary channel and riparian habitat.  The advantage of 
this scenario is that it creates a riparian system that does not need to be maintained as a static green 
infrastructure.  This would likely require less maintenance in the long term.  The constraint of this 
system is demonstrating that the restored tributary channel maintains or improves upon the function of 
the existing WQ Basin.  See Riparian/Wetland Alternative figure in Carmel Estates Water Quality Basin 
Alternatives memo. 
 

Low-Flow Channel Modifications 
The existing low-flow channel within project limits is engineered with rock grade control structures and 
banks. The existing, engineered channel has proven stable over the last 50 years and the rock grade 
control structures create a sequence of pools and riffles that provide some habitat for aquatic species. 
The excavation for floodplain widening typically will not touch the low-flow channel below the OHWM.  
The new floodplain would be graded to inundate during the storm events with the low-flow channel 
continuing to function much as it does today.  
 
Some work in the low-flow channel may be performed. It would include creation of instream habitat in 
the low-flow channel in the Lower Reach by placing rootwads and rock slope protection in some 
portions of the low-flow channel in the Upper and Middle Reaches for bank stabilization around critical 
infrastructure.    
 
Woody debris installation would be in the form of eight rootwads, each roughly 20 feet long.  Each 
rootwad would require the excavation of roughly nine cubic yards of material for a total of 72 cubic 
yards.  Much of this material would be refilled into the rootwad trenches with the remained hauled off 
site.  Installation will be by excavator. 
 
In the event that the project implements modifications to the low-flow channel and there is water in the 
channel, the contractor will design, install, and operate either a) a coffer dam/pumping system capable 



of pumping all flows, both daily and small storm within the creek into a bypass pipe(s) (or fire hose) 
around the construction work in the low-flow channel and back into the low-flow channel downstream 
or b) a temporary diversion structure that directs flows to the opposite side of the creek. The cofferdam 
may not be constructed from soil but may use native gravel materials or other clean materials.  Less 
than one cfs is expected in the channel during construction. 
 

Revegetation Activities 
Currently, no trees exist within either the low-flow channel or the larger flood control channel.  Some 
trees do currently exist on the non-creek side of the Marsh Creek Regional Trail in the upper reach.  
Where possible, these will be protected and retained.  Following the construction of channel widening 
activities, depending on location, the project area would be planted with wetland plants, grasses, scrub, 
and trees. Riparian trees would be planted on the upper banks and along the creek side and would 
include valley oak, sycamore, live oak, box elder, buckeye, cottonwood, and willow. Slopes and banks 
would be planted with grassland and scrub species, which would include creeping wild rye, California 
brome, purple needlegrass, dense-flowered lupine, mugwort, common fiddleneck, elegant clarkia, and 
California poppy. Areas of the floodplain would be planted with seasonal wetland species that will 
include, but not be limited to, creek clover, Baltic rush, and deer sedge.  Planting would occur in 
November and December and would be accomplished by hand tools and power augers.  Specific ways 
and means will be determined by the contractor. 
 

Modification of Stormdrain Outfalls 
There are fourteen outfalls in the project area.  Six will remain untouched.  Three will be removed 
completely.  The project will modify five existing outfalls by cutting them back to slope.  Two will be 
protected with less than one cubic yard of riprap each.  Three will be protected with new headwalls with 
less than one cubic yard of concrete each.  If the invert of the stormdrain outfall is below the floodplain, 
the project will create a small swale through the floodplain to connect the outfalls to the creek.  All work 
will be above the OHWM. 
 

Trail Extension below Central Boulevard Bridge 
The Marsh Creek Regional Trail currently crosses the busy Central Blvd. at grade.   The project will 
extend the trail beneath the Central Blvd. bridge (Photo 7).  This trail extension will consist of concrete 
below the OHWM (to be closed when flooded) (approximately 170 LF, 0.04 AC, 32 CY of concrete and 42 
CY of base course).  The project may also install small amounts of riprap to protect the footing of the 
Central Blvd. Bridge (>200 LF, 0.025 AC, 24 CY).  An excavator, steamroller, front-end loader, and road 
paving machine may be used.  Equipment to be used will be determined by the contactor. 
 



 
Photo 7: Area beneath Central Blvd. Bridge where trail extension will go.  Note bridge footings that will 
require riprap protection. 
 
Pedestrian Bridge 
Contingent on available funding, the project will install a pedestrian bridge across Marsh Creek just 
upstream of the confluence with Sand Creek (Sheet L-3.4).  The bridge will be 10 feet wide and 
approximately 100 feet long.  If funding is not available, the project may install the abutments outside of 
the OHWM or nothing at all. 
 
Temporary Land Bridges 
The project will install up to six temporary land bridges across the creek to facilitate construction access 
between the excavation areas on the east side of the creek and the excavated soils disposal site on the 
west side of the creek.  Four are shown on Sheet T-2 in the 50% plans; one across Marsh Creek near the 
WQ Basin in the lower reach, and three across Sand, Marsh and Deer creeks to the likely disposal site on 
the west bank. 
 
The crossings will be installed by placing a temporary culvert in the channel and then placing soil fill 
(from on-site) over the culvert that is wrapped in geotextile fabric.  The fabric keeps the fill separated 
from the creek environment and makes the removal clean and quick, as the material is kept separate 
from the creek.  The culvert length may be as long as 60 ft.  Total area is roughly 2,500 square feet and 
the each crossing will use approximately 600 cubic yards of material.  The culverts will occur below the 
OHWM but fill is expected to remain mostly above. 
 
The crossings will be in place during the grading operations though at least one will remain in place 
through planting to connect the staging/disposal site on the west side of Marsh Creek with the rest of 
the project. 
 



The final design will be developed by the contractor and will need to be approved by the regulating 
agencies.    

 

10D. Dewatering 
The project proponents expect there to be less than one cubic feet per second in the channel during 
construction.  The channel in this location typically is dry during most summers.  However, if water is in 
the channel while the approximately 8 rootwads, the footing protection, or temporary land bridges are 
being installed, the contractor will design and submit a localized dewatering plan for agency review and 
approval.   

11A. Project Impacts 
The Three Creeks Parkway Restoration Project will widen the Marsh Creek flood control channel along 
4,050 feet of channel.  The project will excavate 26,000 cubic yards of soil and riprap to create additional 
capacity in the channel for floods and riparian trees.  The 2.9 acres of wetted channel along the 4,050 
linear fee will not be modified except to install approximately 8 rootwads that will create habitat in the 
channel.  Most of the temporary impacts will be to the 3.2 acres of riparian area which are currently 
tree-less flood control channel backed by riprap.  The project will require the removal of 3 ornamental 
or landscape trees that are currently away from the top of the channel in the upland area but within the 
extent of grading.  One mature, unhealthy oak within this zone will be removed by the project to make 
way for the widened creek corridor. 
 
Specific equipment will be determined by the bid award contractor.  Equipment will likely include long 
arm excavators, backhoes, loaders, and a variety of small equipment.  All impacts will be mitigated by 
the measures described in the responses to Boxes 12.A and 12B below. 

11C. Special Status Species 
 
Federally and/or State Listed Species 

� Swainson’s hawk (Buteo swainsonii) – Detected. 
� White-tailed kite (Elanus leucurus) – Possible: marginally suitable nesting habitat present 

nearby. 
� Steelhead – Central Valley DPS (Oncorhynchus mykiss irideus) – Possible: marginally suitable 

nesting habitat present. 
� California red-legged frog (Rana draytonii) – Not expected: not recorded from a 3-mile radius of 

project site.  Marginally suitable habitat present. 
 

Other Special Status Species 
� Silvery legless lizard (Anniella pulchra pulchra) – Possible: marginally suitable habitat present. 
� Burrowing owl (Athene cunicularia) – Detected. 
� Pacific pond turtle (Emys marmorata) – Possible: not observed, but known fron project vicinity.  

Marginally suitable habitat present. 
� Loggerhead shrike (Lanius ludovicianus) – Possible: marginally suitable habitat present. 
� Chinook salmon – Central Valley fall/late fall run ESU (Oncorhynchus tshawytscha) – Possible: 

marginally suitable habitat present  



12A. Techniques to Prevent Sediment from Entering Watercourses 
In order to avoid, minimize and compensate for unavoidable impacts on waters of the U.S./waters of the 
State, the measures outlined below shall be implemented. 

1) Impacts on waters of the U.S. will be avoided by restricting grading to an elevation above the 
OHWM; avoidance of impacts to waters of the State is not feasible. Long-term impacts shall be 
minimized by limiting the use of hardened structures (e.g., grouted riprap) in preference of bio-
engineering solutions as much as is practicable. Surface water connections must not be 
permanently blocked or interrupted and the installation of drop-structures or other features 
that create barriers to wildlife movement shall be avoided. 

2) Prior to construction, the project proponent will need to secure authorization from the USACE, 
RWQCB, and CDFW in conformance to the Clean Water Act and Lake and Streambed Alteration 
Program. 

3) Participation in the HCP/NCCP is expected to satisfy the requirements of the regulatory agencies 
for compensatory mitigation for unavoidable impacts on stream channels, wetlands and riparian 
habitat. A Planning Survey Report will be completed and submitted to the East Contra Costa 
County Habitat Conservancy. The submittal will need to include detailed drawings illustrating all 
temporary and permanent impacts.  

4) Per the terms of the adopted HCP/NCCP, a wetland mitigation fee or on-site habitat restoration 
will mitigate the impacts. If accepted by the regulatory agencies, no additional mitigation for 
wetland impacts is typically required. HCP/NCCP fee payment will occur at project contract 
award. 

5) For all work within and adjacent to the stream channel and riparian habitat, best management 
practices (BMPs) must be incorporated into the project design to minimize environmental 
effects. These include the following:  
� Construction in the active channels shall be restricted to the dry season (April 15-October 

15).  
� Personnel conducting ground-disturbing activities within or adjacent to the buffer zone of 

wetlands, ponds, streams, or riparian woodland/scrub shall be trained by a qualified 
biologist in these avoidance and minimization measures and the permit obligations. 

� If dewatering is necessary, water released downstream of work areas must be as clean or 
cleaner than flows entering the work area. Sediment-laden water shall be either pumped 
onto upland sites for infiltration or into Baker tanks for settling, prior to being released back 
into the channel. Coffer dams shall consist of clean, silt-free sand or gravel in sand bags, or a 
comparable material. All coffer dam materials must be promptly removed when no longer 
needed. 

� High visibility temporary construction fencing should be erected between the outer edge of 
the limits of construction and adjacent streams or habitats to be preserved. Temporary 
construction fencing will be removed upon the completion of work. 

� Grading or construction near channels shall be isolated with silt fencing or other BMPs to 
prevent sedimentation. BMPs shall be regularly inspected.  

� Vehicles and equipment shall be parked on existing roads or previously disturbed areas. 
� Equipment working in channels must be in good working order and free of leaks of fuel, oil, 

and hydraulic fluids. Drip pans shall be placed under vehicles and equipment over 
waterways and spill clean-up materials should be kept onsite at a convenient location.  

� Equipment maintenance and refueling shall be performed well away from the top of bank of 
any channel; storm drain inlets shall be protected from an accidental release of 
contaminants. 



� Concrete washings or other contaminants must not be permitted to enter the stream 
channel or any storm drain inlet. 

� Any concrete structures or cured-in-place pipe linings shall be allowed to cure before 
coming in contact with surface flows. 

� Construction debris and materials shall be stockpiled away from watercourses.  
� Appropriate erosion-control measures (e.g., coconut coir matting, tackified hydroseeding, 

blown straw or other organic mulching material) shall be used on site to reduce siltation and 
runoff of contaminants into wetlands, ponds, streams, or riparian woodland/scrub. Plastic 
mono-filament netting (e.g., that used with erosion control matting) or similar material 
should not be used within the action area; wildlife can become entangled or trapped such 
non-biodegradable materials. Erosion-control measures shall be placed between the outer 
edge of the buffer and the project site. 

� Fiber rolls used for erosion control shall be certified as free of noxious weed seed.  
� Construction staging areas past the channel banks must be located away from any wetlands 

or other sensitive habitats as identified by a qualified biologist.  
� Newly graded earthen channel slopes shall be revegetated with a native seed mix developed 

by a qualified restorationist. Seed mixtures applied for erosion control shall not contain 
invasive nonnative species, and be composed of native species or sterile nonnative species. 
Straw or mulch shall also be applied to all bare surfaces. The seed mix and mulch shall be 
applied prior to the onset of the first winter-season rains. 

� Herbicide shall not be applied within 30 meters (100 feet) of wetlands, ponds, streams, or 
riparian habitat. However, where appropriate to control serious invasive plants, herbicides 
that have been approved by the U.S. EPA for use in or adjacent to aquatic habitats may be 
used as long as label instructions are followed and applications avoid or minimize impacts 
on covered species and their habitats. In seasonal or intermittent stream or wetland 
environments, appropriate herbicides may be applied during the dry season to control 
nonnative invasive species. Herbicide drift should be minimized by applying the herbicide as 
close to the target area as possible and by avoiding applying during windy days. 

� Additional measures may be outlined in the conditions of the permits issued by the USACE, 
RWQCB, CDFW, and the Habitat Conservancy. All permit conditions must be conformed to. 

  



12B. Project Avoidance and/or Minimization Measures 
Mitigation Measure BIO-1:  
To avoid and minimize impacts to California red-legged frog (CRF), Pacific (Western) pond turtle (PPT), 
and silvery legless lizard (SLL) during construction activities, the project will implement the following 
measures: 

1. Coverage under the East Contra Costa County Habitat Conservation Plan / Natural Community 
Conservation Plan (HCP/NCCP). The project proponent shall apply for coverage under the 
HCP/NCCP. Participation in the HCP/NCCP, including implementation of appropriate avoidance 
and minimization meausres and payment of applicable fees) will provide the project proponent 
with incidental take coverage for CRF, PPT, and SLL. 

2. Seasonal Avoidance. Work shall be limited to the dry season, from April 15 to October 15.  
3. Minimize Nighttime Work. Nighttime construction shall be restricted to avoid effects on 

nocturnally active species such as CRF.  
4. Environmental Awareness Program. Prior to the commencement of construction activities, a 

qualified biologist shall present an environmental awareness program to all construction 
personnel working on site. At a minimum the training should include a description of special-
status species that could be encountered, their habitats, regulatory status, protective measures, 
work boundaries, lines of communication, reporting requirements, and the implications of 
violations of applicable laws. 

5. Wildlife Exclusion Fencing. Prior to the start of construction, wildlife exclusion fencing (WEF)1 
shall be installed to isolate the work area from any habitats potentially supporting special-status 
animals or through which such species may move. The final project plans shall indicate where 
and how the WEF is to be installed. The bid solicitation package special provisions shall provide 
further instructions to the contractor about acceptable fencing material. The fencing shall 
remain throughout the duration of the work activities, be regularly inspected and properly 
maintained by the contractor. Fencing and stakes shall be completely removed following project 
completion.  

6. Preconstruction Surveys. To avoid incidental take, a preconstruction survey for CRF, PPT, and SLL 
shall be conducted immediately prior to vegetation clearing and construction activities within 
the Marsh Creek channel.  

7. Best Management Practices (BMPs). Prior to the initiation of work, BMPs shall be in place to 
prevent the release of any pollutants or sediment into the creek, storm drains, or tributaries; all 
BMPs shall be properly maintained. Leaks, drips, and spills of hydraulic fluid, oil, or fuel from 
construction equipment shall be promptly cleaned up to prevent contamination of water ways. 
All workers shall be properly trained regarding the importance of preventing and cleaning up 
spills of contaminants. Protective measures should include, at a minimum: 

a. No discharge of pollutants from vehicle and equipment cleaning should be allowed into 
any storm drains or watercourses.  

b. Spill containment kits should be maintained onsite at all times during construction 
operations and/or staging or fueling of equipment.  

c. Coir rolls or straw wattles should be installed along or at the base of slopes during 
construction to capture sediment.  

                                                           
1 Wildlife Exclusion Fencing should provide a barrier for terrestrial wildlife gaining access to the project work areas. 
The fencing may vary to meet the needs of a particular species, but should be buried and/or backfilled to prevent 
animals passing under the fence and should be high enough to deter reptiles and amphibian or small mammals 
from climbing or jumping over the fence. Acceptable fencing materials including ERTEC E-Fence® (Ertec 
Environmental Systems LLC), plywood, corrugated metal, silt fencing or other suitable materials. 



8. Erosion Control. Graded areas shall be protected from erosion using a combination of silt fences, 
fiber rolls along toes of slopes or along edges of designated staging areas, and erosion control 
netting (such as jute or coir) as appropriate on sloped areas.  

9. Construction Site Restrictions. The following site restrictions shall be implemented to avoid 
adversely affecting sensitive habitats and harm or harassment to listed species:  

a. Any fill material shall be certified to be non-toxic and weed free.  
b. All food and food-related trash items shall be enclosed in sealed trash containers and 

removed completely from the site at the end of each day.  
c. No pets from project personnel shall be allowed anywhere in the project site during 

construction. 
d. No firearms shall be allowed on the project site except for those carried by authorized 

security personnel, or local, State or Federal law enforcement officials.  
e. All equipment shall be maintained such that there are no leaks of automotive fluids such 

as gasoline, oils or solvents and a Spill Response Plan shall be prepared. Hazardous 
materials such as fuels, oils, solvents, etc. shall be stored in sealable containers in a 
designated location that is isolated from wetlands and aquatic habitats.  

f. Servicing of vehicles and construction equipment including fueling, cleaning, and 
maintenance will occur only at sites isolated from any aquatic habitat unless separated 
by topographic or drainage barrier or unless it is an already existing gas station. Staging 
areas may occur closer to the project activities as required. 

10. Proper Use of Erosion Control Devices. Plastic mono-filament netting (e.g., that used with 
erosion control matting) or similar material shall not be used within the project area; wildlife 
can become entangled or trapped in such non-biodegradable materials. Acceptable substitutes 
include coconut coir matting, tackified hydroseeding, blown straw, or other organic mulching 
material. 

11. Protocol for Species Observation – PPT and SLL. If a PPT or SLL is encountered in the project site, 
work in the area of the finding must cease immediately until the animal either moves out of 
harm’s way of its own accord or is safely relocated well upstream or downstream of the project 
site. Only a qualified biologist with a scientific collection permit issued by the CDFW may handle 
and relocate PPT or SLL. Any sightings and relocation of PPT and SLL should be reported to the 
CDFW and the CNDDB.  

 
Mitigation Measure BIO-2:  
To minimize and avoid impacts to Chinook salmon and steelhead, the following measures will be 
implemented: 

1. Seasonal Avoidance. Work shall be limited to the dry season, from June 1 to October 31.  
2. In-Stream Activities: If in-stream construction or dewatering is required, the following 

precautionary measures will be implemented: 
a. A preconstruction survey of the aquatic environment shall be performed by a qualified 

biologist. 
b. A qualified biologist shall present an environmental awareness program working on site. 
c. A qualified biologist should monitor all in-stream activities. 
d. If dewatering is proposed, a qualified biologist will monitor the installation of coffer 

dams. During dewatering, a qualified biologist will check for stranded aquatic wildlife. 
Dewatering pumps must be fitted with intake screens with a mesh no greater than 5 
mm (0.2 in). 

e. Native species (non-special status fish species) should be relocated upstream or 
downstream of the cofferdams by a permitted biologist. Non-native species should be 



euthanized in accordance with the guidance of the CDFW. All wildlife encounters should 
be documented and reported to the CDFW.  If listed salmonids are present, the NMFS 
shall be consulted to determine the appropriate measures to ensure conformance with 
ESA. 

 
Mitigation Measure BIO-3: 
In order to avoid impacts to nesting Swainson’s hawk, white-tailed kite, burrowing owl, loggerhead 
shrike, and other bird species protected under the MBTA and CFGC during project implementation, the 
measures outlined below shall be implemented. 

1) Environmental Awareness Program. Prior to the commencement of construction activities, a 
qualified biologist shall present an environmental awareness program to all construction 
personnel working on site. At a minimum the training shall include a description of special-
status species that could be encountered, their habitats, regulatory status, protective 
measures, work boundaries, lines of communication, reporting requirements, and the 
implications of violations of applicable laws. 

2) Swainson’s hawk is a federally listed threatened species and is covered under the 
HCP/NCCP. Nonetheless, every effort should be made to ensure that no take of Swainson’s 
hawk occurs. Therefore, the measures outlined below should be implemented. 
a. The project proponent should apply for coverage under the HCP/NCCP. Participation in 

the HCP/NCCP would provide the applicant with incidental take coverage for Swainson’s 
hawk and satisfy any requirements for mitigation for loss of habitat. 

b. Prior to any ground disturbance during the nesting season (March 15-September 15), a 
qualified biologist shall conduct a preconstruction survey no more than one month prior 
to construction to determine if there are any active Swainson’s hawk nests within 305 
meters (1,000 feet) of the project site.  

c. If there are no occupied nests within this buffer, no further action is needed.  
d. If an active nest is present within this buffer, the measures outlined below shall be 

followed. 
� Construction activities are not permitted within 305 meters (1,000 feet) of an 

occupied nest to prevent nest abandonment. However, if site-specific conditions or 
the nature of the activity warrant a small buffer, a qualified biologist should 
coordinate with CDFW and USFWS to determine the appropriate buffer size. 

� Construction activities may proceed prior to September 15 if the young Swainson’s 
hawks have fledged, as determined by a qualified biologist. 

3) White-tailed kite is a state-listed fully protected species; it is not covered under the 
HCP/NCCP and incidental take of the species is not allowed. To ensure that no take of white-
tailed kite or other migratory raptors occurs, the measures outlined below shall be 
implemented. 
a. Prior to any ground disturbance during the nesting season (February 1-August 31), a 

qualified biologist shall conduct a preconstruction survey no more than two weeks prior 
to construction to determine if there are any active nests of white-tailed kite or other 
migratory raptors within 90 meters (300 feet) of the project site. 

b. Prior to the removal or significant pruning of any trees, they shall be inspected by a 
qualified biologist for the presence of raptor nests. This is required regardless of season. 
If a suspected raptor nest is discovered, the CDFW shall be notified. Pursuant to CFGC 
Section 3503.5, raptor nests, whether or not they are occupied, may not be removed 
until approval is granted by the CDFW. 

c. If there are no occupied nests within this buffer, no further action is needed.  



d. If an active nest is present within this buffer, the measures outlined below shall be 
implemented. 
� Construction activities are not permitted within 76 meter (250 feet) of an occupied 

nest to prevent nest abandonment. However, if site-specific conditions or the 
nature of the activity warrant a small buffer, a qualified biologist should coordinate 
with the CDFW and/or USFWS to determine the appropriate buffer size. Nest 
monitoring may be warranted for activities that would occur within a smaller buffer. 

� Construction activities may proceed prior to August 31 if the young white-tailed 
kites or other raptor species have fledged, as determined by a qualified biologist. 

4) Burrowing owl is a State species of special concern and a covered species under the 
HCP/NCCP. To ensure that no take of burrowing owl occurs, the measures outlined below 
shall be implemented. 
a. Prior to any ground disturbance during the nesting season (February 1-August 31), a 

CDFW-approved biologist shall conduct a preconstruction survey of all suitable 
burrowing owl habitat that would be affected by the project. The survey shall be 
performed no more than 30 days prior to construction to determine if there are any 
active nests of burrowing owl within 153 m (500 ft) of the project site, access 
permitting. 

b. If there are no occupied nests within this buffer, no further action is needed.  
c. If an active nest is present within this buffer, the measures outlined below shall be 

implemented. 
� If an occupied burrowing owl nest site is present within the limits of work, 

construction may not proceed. The taking of burrowing owls or occupied nests is 
prohibited under CFGC.2 Nest sites must be flagged and protected by a designated 
disturbance-free buffer zone of at least 76 meters (250 feet). 

� Construction activities are not permitted within 76 meters (250 feet) of an occupied 
nest to prevent nest abandonment.  

� Construction may proceed if a qualified biologist monitors the nest and determines 
that the adults have not begun egg-laying and incubation or that the juveniles have 
fledged. 

� Burrowing owls may be passively excluded from occupied burrows outside of the 
breeding season (i.e., September 1-January 31), in consultation with the CDFW. All 
owls should be passively excluded from burrows within 49 meters (160 feet) of the 
work site. Passive exclusion is achieved by installing one-way doors in the burrow 
entrances. Doors should be in place for at least 48 hours and the site should be 
monitored daily for at least one week to confirm that the burrow has been 
abandoned. 

5) Loggerhead shrike is a state species of special concern; it is not covered under the 
HCP/NCCP and incidental take of the species is not allowed. To ensure that no take of 
loggerhead shrike or other migratory passerines occurs, the measures outlined below shall 
be implemented. 
a. If ground-disturbing activities (i.e., site clearing, disking, grading, etc.) can be performed 

outside of the nesting season (i.e., between September 1 and January 31), no additional 
surveys are warranted. 

                                                           
2 CFGC §§3503, 3503.5 and 3800 



b. Prior to any ground disturbance during the nesting season (February 1-August 31), a 
qualified biologist should conduct a preconstruction survey no more than two weeks 
prior to construction to determine if there are any active nests of loggerhead shrike or 
other migratory passerines nests within 30 meters (100 feet) of the project site. 

c. If there are no occupied nests within this buffer, no further action is needed.  
d. If an active nest is present within this buffer, the following measures shall be 

implemented. 
� Construction activities are not permitted within 30 meters (100 feet) of an occupied 

nest to prevent nest abandonment. However, if site-specific conditions or the 
nature of the activity warrant a smaller buffer, a qualified biologist should 
coordinate with the CDFW and USFWS to determine the appropriate buffer size. 
Nest monitoring may be warranted for activities that would occur within a smaller 
buffer. 

� Construction activities may proceed prior to August 31 if the young birds have 
fledged, as determined by a qualified biologist. 
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Figure 1 Vicinity Map 
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Figures 2-8 Project Diagrams and Cross Sections 
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 THREE CREEKS PARKWAY RESTORATION / PERMIT PACKET AND SUMMARY 
 14 NOVEMBER 2019 
  

  
 
 

401 Water Quality Certification (CVRWQCB) 
  



16 March 2018

Mike Carlson
Contra Costa Flood Control District
255 Glacier Drive
Martinez, CA 94553

CERTIFIED MAIL
91 7199 9991 7036 6989 1315

CLEAN WATER ACT SECTION 401 WATER QUALITY CERTIFICATION AND ORDER FOR 
THE THREE CREEKS PARKWAY RESTORATION PROJECT, CONTRA COSTA COUNTY 
(WDID#5B07CR00187)

Enclosed please find a Clean Water Act Section 401 Water Quality Certification and Order,
authorized by Central Valley Regional Water Quality Control Board Executive Officer, Pamela 
C. Creedon. This Order is issued to Contra Costa Flood Control for Three Creeks Parkway 
Restoration Project (Project).  Attachments A through F of the Enclosure are also part of the 
Order.

This Order is issued in response to an application submitted by Contra Costa Flood Control
District for proposed Project discharges to waters of the state, to ensure that the water quality 
standards for all waters of the state impacted by the Project are met.  You may proceed with 
your Project according to the terms and conditions of the enclosed Order. 

Please review your Order carefully to ensure that you understand all aspects of the Order.  Note 
that this Order requires reporting and notification.  Requirements for the content of the reporting 
and notification requirements are detailed in Attachment D, including specifications for photo
and map documentation during the Project.  Written reports and notifications must be submitted 
using the Reporting and Notification Cover Sheet located in Attachment D, which must be 
signed by the Permittee or an authorized representative.

These reports, notifications, and other submissions must be submitted in a searchable Portable 
Document Format (PDF).  Documents less than 50 MB must be emailed to: 
centralvalleysacramento@waterboards.ca.gov.  In the subject line of the email, include the 
Central Valley Water Board Contact, Project name, and WDID.  Documents that are 50 MB or 
larger must be transferred to a disk and mailed to the Central Valley Water Board Contact.

If you require further assistance, please contact me by phone at (916) 464-4856 or by email at
Nicholas.White@waterboards.ca.gov. You may also contact Elizabeth Lee, Unit Supervisor, by 
phone at (916) 464-4787 or by email at Elizabeth.Lee@waterboards.ca.gov.

Original Signed By:

Nicholas White
Water Resource Control Engineer
401 Water Quality Certification Unit

Enclosures (1): Order for Three Creeks Parkway Restoration Project
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cc: [Via email only] (w/ enclosure): 

Sam Ziegler (Electronic Copy Only)
United States Environmental Protection Agency
Ziegler.Sam@epa.gov

California Department of Fish and Wildlife, Region 3
AskBDR@wildlife.ca.gov

CWA Section 401 WQC Program
Division of Water Quality
State Water Resources Control Board
Stateboard401@waterboards.ca.gov

Elizabeth Lee
Unit Supervisor
Central Valley Regional Water Quality Control Board, Sacramento
Elizabeth.Lee@waterboards.ca.gov

cc: (w/ enclosure): 
Bill Guthrie
United States Army Corps of Engineers
Sacramento District Headquarters
1325 J Street, Room 1350
Sacramento, CA 95814-2922

Bill Jennings
CA Sportfishing Protection Alliance
3536 Rainier Avenue
Stockton, CA 95204



CLEAN WATER ACT SECTION 401 WATER QUALITY CERTIFICATION AND ORDER

Effective Date: 16 March 2018 Reg. Meas. ID: 416152
Place ID: 830777

Expiration Date: 15 March 2023 WDID: 5B07CR00187
USACOE#: SPK-2016-00934

Program Type: Restoration

Project Type: Ecological Aquatic/Stream/Habitat Restoration

Project: Three Creeks Parkway Restoration Project (Project)

Applicant: Contra Costa County Flood Control
Applicant Contact: Mike Carlson

255 Glacier Drive
Martinez, CA 94553
Phone: (925) 313-2000
Email:  mike.carlson@pw.cccounty.us

Applicant’s Agent: Restoration Design Group
Rich Walking
2612 8th Street, Suite B
Berkeley, CA 94710
Phone: (510) 644-2798 x5
Email:  rich@rdgmail.com

Water Board Staff: Nicholas White
Water Resource Control Engineer
11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670
Phone:  (916) 464-4856
Email:  Nicholas.White@waterboards.ca.gov

Water Board Contact Person:
If you have any questions, please call Central Valley Regional Water Quality Control Board 
(Central Valley Water Board) Staff listed above or (916) 464-3291 and ask to speak with the 
Water Quality Certification Unit Supervisor.
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I. Order
This Clean Water Act (CWA) section 401 Water Quality Certification action and Order (Order) 
is issued at the request of Contra Costa County Flood Control (herein after Permittee) for the 
Project. This Order is for the purpose described in application and supplemental information
submitted by the Permittee. The application was received on 14 December 2016. The
application was deemed complete on 1 November 2017. Prior to receiving a complete 
application, Central Valley Water Board staff issued a notice of incomplete application and the 
Permittee responded to the request for application information on the following dates (Table 
1).

Table 1: Record of Notice(s) of Incomplete Application

Date of Notice of Incomplete Application Date all requested information was received.

30 January 2017 12 December 2017

Central Valley Water Board staff requested additional information necessary to supplement 
the contents of the complete application and the Permittee responded to the request for 
supplemental information on the following dates (Table 2).

Table 2: Record of Supplemental Application Information

Date of Request for Supplemental Information Date all requested information was received.

9 January 2018 19 January 2018

Additionally, Central Valley Water Board Staff issued a Denial without Prejudice on 26 July 
2017

II. Public Notice
The Central Valley Water Board provided public notice of the application pursuant to California 
Code of Regulations, title 23, section 3858 from 8 September 2017 to 29 September 2017.
The Central Valley Water Board did not receive any comments during the comment period.  

III. Project Purpose
The Three Creeks Parkway Restoration Project will allow for the improvement of flood 
conveyance capacity and restoration of ecological function along approximately 4,000 linear 
feet of Marsh Creek.

IV. Project Description
The 14-acre Project is a multi-benefit flood control and creek restoration project. The Project 
will improve flood conveyance capacity and restore ecological function along approximately 
4,000 linear feet of Marsh Creek by widening the channel with a floodplain bench and planting 
with native vegetation. When complete, the site will include 2 acres of frequently inundated 
floodplain, 2.9 acres of open stream channel, 4.6 acres of grasslands and native scrub, and 1 
acre of paved surface associated with the adjacent creek trail. Duration of 5 months is 
expected for construction.
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V. Project Location
Marsh Creek near intersection of Central Boulevard and Dainty Avenue in Brentwood, 
California
Start:  Latitude: 37°55'50.1" and Longitude: -121°42'38.9"
End:  Latitude: 37°56'32.1" and Longitude: -121°42'24.3"
Maps showing the Project location is found in Attachment A of this Order.

VI. Project Impact and Receiving Waters Information
The Project is located within the jurisdiction of the Central Valley Water Board. Receiving 
waters and groundwater potentially impacted by this Project are protected in accordance with 
the Water Quality Control Plan for the Sacramento River and San Joaquin River Basins, 
Fourth Edition, revised April 2016 (Basin Plan). The Basin Plan for the region and other plans 
and policies may be accessed online at: http://www.waterboards.ca.gov/plans_policies/.  The 
Basin Plan includes water quality standards, which consist of existing and potential beneficial 
uses of waters of the state, water quality objectives to protect those uses, and the state and 
federal antidegradation policies.
It is the policy of the State of California that every human being has the right to safe, clean, 
affordable, and accessible water adequate for human consumption, cooking, and sanitary 
purposes.  This Order promotes that policy by requiring discharges to meet maximum 
contaminant levels designed to protect human health and ensure that water is safe for 
domestic use.
Project impact and receiving waters information can be found in Attachment B. Table 1 of 
Attachment B shows the receiving waters and beneficial uses of waters of the state impacted 
by the Project.  Individual impact location and quantity is shown in Table 2 of Attachment B.

VII. Description of Direct Impacts to Waters of the State
Channel widening activities will occur through the Upper, Middle, and Lower Reaches of 
Marsh Creek as shown on Figure 2. The Upper Reach is approximately 1,600 feet of the 
channel between just north of the confluence of Dainty Avenue Bridge and Deer Creek. The
Middle Reach, which is about 800 feet in length, will be widened along the west bank. The
Lower Reach, which is about 1,600 feet in length, is less constrained and more substantial 
widening of the channel is planned for this area. The Project will increase the cross-sectional 
area of the stream channel by excavating 26,000 cubic yards (10,500 from upper, 2,500 from 
middle, and 13,000 from lower reach) of earth along approximately 4,000 linear feet of both 
banks of Marsh Creek to create new floodplain. 
Upper Reach: Activities conducted at the Upper Reach will include, installing a retaining wall, 
rough grading and earth moving, and extending Marsh Creek Regional Trail. An
approximately 250-foot long retaining wall will be constructed along the west bank. The 
retaining wall will rise from the back of the floodplain and will not touch the low flow channel. 
The Marsh Creek Regional Trail currently crosses Central Boulevard at grade. The trail will be
extended beneath the Central Boulevard Bridge through placement of approximately 32 cubic 
yards of wet concrete and 42 cubic yards of base below the high water mark. Approximately 
24 cubic yards of riprap will also be installed to protect the footings of the Central Boulevard 
Bridge. Rough grading and earthmoving activities along the Upper Reach would take place 
over a period of approximately 2 weeks during the dry season.
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Middle Reach: Activities conducted along the Middle Reach will include rough grading and 
earth moving. These activities will take place over a period of approximately 2 weeks during 
the dry season.
Lower Reach: Activities conducted along the Lower Reach will include modification of grouted 
rock, installation of a pedestrian bridge, and rough grading and earth moving. Currently,
grouted rock extends to the top of the flood control channel. The upper part, above the high 
water mark, will be removed during grading as part of widening the new floodplain and 
replaced with new grouted riprap to match the widened channel. The Project will install a 
pedestrian bridge across Marsh Creek upstream of the confluence of Sand Creek (Figure 2). 
The bridge will be 10-feet wide and approximately 100-feet long. Rough grading and 
earthmoving activities along the Lower Reach would take place over a period of approximately 
4 weeks during the dry season.
The Project will install up to six, temporary land bridges across the creek to facilitate 
construction access between the east side of the creek and the west side of the creek. The 
bridges will be installed by placing a temporary culvert, which is wrapped in geotextile fabric,
in the channel and then placing native soil fill over the culvert. The fabric keeps the fill 
separated from the creek environment and eases the removal process. Each bridge will use 
approximately 600 cubic yards of material. The bridges will be in place during the grading 
operations and at least one will remain in place through planting to connect the 
staging/disposal site on the west side of Marsh Creek with the rest of the Project.
Dewatering may occur within the Project area. Wet concrete will be placed into stream 
channel habitat after the area has been completely dewatered or when the work area is 
naturally dry.
Total Project fill/excavation quantities for all impacts are summarized in Table 2. Permanent 
impacts are categorized as those resulting in a physical loss in area and also those degrading 
ecological condition.

Table 2: Total Project Fill/Excavation Quantity

Aquatic Resource 
Type

Temporary Impact1
Permanent Impact

Physical Loss of 
Area

Degradation of 
Ecological Condition

Acres CY2 LF2 Acres CY LF Acres CY LF
Riparian Zone 2 - 4,000 - - - - - -
Stream Channel 2.5 - 4,000 - - - - - -

VIII. Description of Indirect Impacts to Waters of the State – Not Applicable

IX. Avoidance and Minimization
According to the Permittee, the following measures will be in place during construction 
activities to avoid, reduce, and minimize impacts to waters of the state:
1. Impacts will be avoided by restricting the overwhelming majority of grading to an elevation 

above the ordinary high water mark (OHWM) (root-wad installation and trail underpass will 
require grading below the OHWM; avoidance of impacts to waters of the State is not 
feasible). Long term impacts will be minimized by limiting the use of hardened structures 

1 Includes only temporary direct impacts to waters of the state and does not include upland areas of temporary 
disturbance which could result in a discharge to waters of the state.
2 Cubic Yards (CY); Linear Feet (LF)
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(e.g., grouted riprap) in preference of bio-engineering solutions as much as is practicable. 
Surface water connections must not be permanently blocked or interrupted and the 
installation of drop-structures or other features that create barriers to wildlife movement 
shall be avoided.

2. Prior to construction, the project proponent will secure authorization from the United States 
Army Corps of Engineers, Regional Water Quality Control Board, and California 
Department of Fish and Wildlife in conformance to the Clean Water Act and Lake and 
Streambed Alteration Program.

3. Participation in the East Contra Costa County Habitat Conservation Plan / Natural 
Community Conservation Plan (HCP/NCCP) is expected to satisfy the requirements of the 
regulatory agencies for compensatory mitigation for unavoidable impacts on stream 
channels, wetlands and riparian habitat. A Planning Survey Report will be completed and 
submitted to the East Contra Costa County Habitat Conservancy. The submittal will 
include detailed drawings illustrating all temporary and permanent impacts.

4. Per the terms of the adopted HCP/NCCP, a wetland mitigation fee or on-site habitat 
restoration will mitigate the impacts. If accepted by the regulatory agencies, no additional 
mitigation for wetland impacts is typically required. HCP/NCCP fee payment will occur at 
project contract award.

5. For all work within and adjacent to the stream channel and riparian habitat, best 
management practices (BMPs) will be incorporated into the project design to minimize 
environmental effects.

X. Compensatory Mitigation
No compensatory mitigation is required for permanent impacts because the restoration project 
results in a net increase to stream (2.9 acres) and wetland (2.0 acres) habitat.

XI. California Environmental Quality Act (CEQA) 
On 3 August 2016, the Contra Costa County, as lead agency, adopted an Initial 
Study/Mitigated Negative Declaration (IS/MND) (State Clearinghouse (SCH) No. 2016082008)
for the Project and filed a Notice of Determination (NOD) at the SCH on 9 January 2017.
Pursuant to CEQA, the Central Valley Water Board has made Findings of Facts (Findings) 
which support the issuance of this Order and are included in Attachment C.

This Order, adopts an initial study/mitigated negative declaration (IS/MND) (State 
Clearinghouse (SCH) No. 2016082008) and approves the mitigation monitoring and reporting 
program (MMRP) for the Project. Pursuant to CEQA, the Central Valley Water Board has 
made Findings of Facts (Findings) which support the issuance of this Order and are included 
in Attachment C.

XII. Petitions for Reconsideration
Any person aggrieved by this action may petition the State Water Resources Control Board to 
reconsider this Order in accordance with California Code of Regulations, title 23, section 
3867. A petition for reconsideration must be submitted in writing and received within 30 
calendar days of the issuance of this Order.
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XIII. Fees Received
An application fee deposit of $200.00 was received on 16 December 2016.
The fee amount was determined as required by California Code of Regulations, title 23, 
sections 3833(b)(3) and 2200(a)(3), and was calculated as category D - Ecological 
Restoration and Enhancement Projects (fee code 85) with the dredge and fill fee calculator.

XIV. Conditions
The Central Valley Water Board has independently reviewed the record of the Project to 
analyze impacts to water quality and designated beneficial uses within the watershed of the 
Project.  In accordance with this Order, the Permittee may proceed with the Project under the
following terms and conditions:

A. Authorization
Impacts to waters of the state shall not exceed quantities shown in Table 2.

B. Reporting and Notification Requirements
The following section details the reporting and notification types and timing of submittals. 
Requirements for the content of these reporting and notification types are detailed in 
Attachment D, including specifications for photo and map documentation during the 
Project. Written reports and notifications must be submitted using the Reporting and 
Notification Cover Sheet located in Attachment D, which must be signed by the Permittee 
or an authorized representative.  

The Permittee must submit all notifications, submissions, materials, data, correspondence, 
and reports in a searchable Portable Document Format (PDF).  Documents less than 50 
MB must be emailed to: centralvalleysacramento@waterboards.ca.gov.  In the subject line 
of the email, include the Central Valley Water Board Contact, Project name, and WDID.  
Documents that are 50 MB or larger must be transferred to a disk and mailed to the 
Central Valley Water Board Contact.

1. Project Reporting

a. Monthly Reporting: The Permittee must submit a Monthly Report to the Central 
Valley Water Board on the 1st day of each month beginning the month after the 
submittal of the Commencement of Construction Notification. Monthly reporting 
shall continue until the Central Valley Water Board issues a Notice of Project 
Complete Letter to the Permittee.
If no sampling is required, the Permittee shall submit a written statement stating, 
“No sampling was required” within two weeks of initiation of in-water construction, 
and every month thereafter.

b. Annual Reporting – Not Applicable 

2. Project Status Notifications

a. Commencement of Construction: The Permittee shall submit a Commencement 
of Construction Report at least seven (7) days prior to start of initial ground 
disturbance activities which includes the corresponding Waste Discharge 
Identification Number (WDID#) issued under the NPDES General Permit for Storm 
Water Discharges Associated with Construction and Land Disturbance Activities 
(Order No. 2009-0009-DWQ; NPDES No. CAS000002).
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b. Request for Notice of Completion of Discharges Letter: The Permittee shall 
submit a Request for Notice of Completion of Discharges Letter following 
completion of active Project construction activities, including any required
restoration and permittee-responsible mitigation. This request shall be submitted 
to the Central Valley Water Board staff within thirty (30) days following completion 
of all Project construction activities.  Upon acceptance of the request, Central 
Valley Water Board staff shall issue a Notice of Completion of Discharges Letter to 
the Permittee which will end the active discharge period and associated annual 
fees.

c. Request for Notice of Project Complete Letter: The Permittee shall submit a
Request for Notice of Project Complete Letter when construction and/or any post-
construction monitoring is complete,3 and no further Project activities will occur.
This request shall be submitted to Central Valley Water Board staff within thirty 
(30) days following completion of all Project activities. Upon approval of the 
request, the Central Valley Water Board staff shall issue a Notice of Project 
Complete Letter to the Permittee which will end the post discharge monitoring 
period and associated annual fees.

3. Conditional Notifications and Reports: The following notifications and reports are 
required as appropriate.

a. Accidental Discharges of Hazardous Materials4

Following an accidental discharge of a reportable quantity of a hazardous material,
sewage, or an unknown material, the following applies (Wat. Code, § 13271):
i. As soon as (A) Permittee has knowledge of the discharge or noncompliance, 

(B) notification is possible, and (C) notification can be provided without 
substantially impeding cleanup or other emergency measures then:

� first call – 911 (to notify local response agency)

� then call  – Office of Emergency Services (OES) State Warning Center 
at:(800) 852-7550 or (916) 845-8911

� Lastly follow the required OES procedures as set forth in:
http://www.caloes.ca.gov/FireRescueSite/Documents/CalOES-
Spill_Booklet_Feb2014_FINAL_BW_Acc.pdf

ii. Following notification to OES, the Permittee shall notify Central Valley Water 
Board, as soon as practicable (ideally within 24 hours). Notification may be 
delivered via written notice, email, or other verifiable means in accordance 
with section XIV.B.

3 Completion of post-construction monitoring shall be determined by Central Valley Water Board staff and shall be 
contingent on successful attainment of restoration and mitigation performance criteria.
4 "Hazardous material" means any material that, because of its quantity, concentration, or physical or chemical 
characteristics, poses a significant present or potential hazard to human health and safety or to the environment if 
released into the workplace or the environment. "Hazardous materials" include, but are not limited to, hazardous 
substances, hazardous waste, and any material that a handler or the administering agency has a reasonable basis 
for believing that it would be injurious to the health and safety of persons or harmful to the environment if released 
into the workplace or the environment. (Health & Saf. Code, § 25501.)
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iii. Within five (5) working days of notification to the Central Valley Water Board, 
the Permittee must submit an Accidental Discharge of Hazardous Material 
Report.

b. Violation of Compliance with Water Quality Standards: The Permittee shall 
notify the Central Valley Water Board of any event causing a violation of
compliance with water quality standards. Notification may be delivered via written 
notice, email, or other verifiable means in accordance with section XIV.B.
i. This notification must be followed within three (3) working days by submission 

of a Violation of Compliance with Water Quality Standards Report.

c. In-Water Work and Diversions
i. The Permittee shall notify the Central Valley Water Board at least forty-eight 

(48) hours prior to initiating work in water or stream diversions. Notification 
may be delivered via written notice, email, or other verifiable means in 
accordance with section XIV.B.

ii. Within three (3) working days following completion of work in water or stream 
diversions, an In-Water Work/Diversions Water Quality Monitoring Report
must be submitted to Central Valley Water Board staff.

d. Modifications to Project
Project modifications may require an amendment of this Order. The Permittee shall 
give advance notice to Central Valley Water Board staff if Project implementation 
as described in the application materials is altered in any way or by the imposition 
of subsequent permit conditions by any local, state or federal regulatory authority
by submitting a Modifications to Project Report.  The Permittee shall inform Central 
Valley Water Board staff of any Project modifications that will interfere with the 
Permittee’s compliance with this Order. Notification may be made in accordance 
with conditions in the certification deviation section of this Order.

e. Transfer of Property Ownership: This Order is not transferable in its entirety or 
in part to any person or organization except after notice to the Central Valley Water 
Board in accordance with the following terms:
i. The Permittee must notify the Central Valley Water Board of any change in 

ownership or interest in ownership of the Project area by submitting a
Transfer of Property Ownership Report.  The Permittee and purchaser must 
sign and date the notification and provide such notification to the Central 
Valley Water Board at least 10 days prior to the transfer of ownership. The 
purchaser must also submit a written request to the Central Valley Water 
Board to be named as the permittee in a revised order.

ii. Until such time as this Order has been modified to name the purchaser as the 
permittee, the Permittee shall continue to be responsible for all requirements 
set forth in this Order.

f. Transfer of Long-Term BMP Maintenance: If maintenance responsibility for 
post-construction BMPs is legally transferred, the Permittee must submit to the 
Central Valley Water Board a copy of such documentation and must provide the 
transferee with a copy of a long-term BMP maintenance plan that complies with 
manufacturer or designer specifications.  The Permittee must provide such 
notification to the Central Valley Water Board with a Transfer of Long-Term BMP 
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Maintenance Report at least 10 days prior to the transfer of BMP maintenance 
responsibility.

C. Water Quality Monitoring

1. General: Continuous visual surface water monitoring shall be conducted during active 
construction periods to detect accidental discharge of construction related pollutants
(e.g. oil and grease, turbidity plume, or uncured concrete). The Permittee shall 
perform surface water sampling:
a. when performing any in-water work;
b. during the entire duration of temporary surface water diversions;
c. in the event that the Project activities result in any materials reaching surface 

waters; or
d. when any activities result in the creation of a visible plume in surface waters.

2. Accidental Discharges/Noncompliance: Upon occurrence of an accidental 
discharge of hazardous materials or a violation of compliance with a water quality 
standard, Central Valley Water Board staff may require water quality monitoring based 
on the discharge constituents and/or related water quality objectives and beneficial 
uses.

3. In-Water Work or Diversions:
During planned in-water work or during the entire duration of temporary water 
diversions, any discharge(s) to waters of the state shall conform to the following water 
quality standards:
a. Waters shall not contain oils, greases, waxes, or other materials in concentrations 

that cause nuisance, result in a visible film or coating on the surface of the water or 
on objects in the water, or otherwise adversely affect beneficial uses. 

b. The pH shall not be depressed below 6.5 nor raised above 8.5.
c. Activities shall not cause turbidity increases in surface water to exceed:

I. where natural turbidity is less than 1 Nephelometric Turbidity Units (NTUs), 
controllable factors shall not cause downstream turbidity to exceed 2 NTU;

II. where natural turbidity is between 1 and 5 NTUs, increases shall not exceed 1 
NTU;

III. where natural turbidity is between 5 and 50 NTUs, increases shall not exceed 20 
percent;

IV. where natural turbidity is between 50 and 100 NTUs, increases shall not exceed 
10 NTUs;

V. where natural turbidity is greater than 100 NTUs, increases shall not exceed 10 
percent.

In determining compliance with the above limits, appropriate averaging periods may 
be applied provided that beneficial uses will be fully protected.  Averaging periods 
may only be used with prior permission of the Central Valley Water Board Executive 
Officer.
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Sampling during in-water work or during the entire duration of temporary water 
diversions shall be conducted in accordance with Table 3 sampling parameters.5 The
sampling requirements in Table 3 shall be conducted upstream out of the influence of 
the Project, and approximately 300 feet downstream of the work area.
The sampling frequency may be modified for certain projects with written approval 
from Central Valley Water Board staff. An In-Water Work and Diversions Water Quality 
Monitoring Report, as described in Attachment D, shall be submitted within two weeks 
on initiation of in-water construction, and with every monthly report thereafter. In
reporting the data, the Permittee shall arrange the data in tabular form so that the 
sampling locations, date, constituents, and concentrations are readily discernible.  The 
data shall be summarized in such a manner to illustrate clearly whether the Project 
complies with Order requirements.  The report shall include surface water sampling 
results, visual observations, and identification of the turbidity increase in the receiving 
water applicable to the natural turbidity conditions specified in the turbidity criteria in 
XIV.C.3.c.

Table 3: Sample Type and Frequency Requirements
Parameter Unit of 

Measurement
Type of 
Sample

Minimum 
Frequency

Oil and Grease N/A Visual Continuous 
pH6 Standard Units Grab Every 4 hours 

Turbidity NTU Grab Every 4 hours 

4. Post-Construction:

a. Visually inspect the Project site during the rainy season for one year to ensure 
erosion, stream instability, or other water quality pollution is not occurring in or 
downstream of the Project site.

b. A minimum of three (3) storm-sampling events for turbidity shall be conducted
in the water year7 following construction completion. The storm-sampling event 
shall occur during the first rain event and any other rain event of the water year 
forecasted for at least 0.10-inch in a twenty-four (24) hour period that is 
preceded by at least 30 days of dry weather. The sampling shall be conducted 
upstream out of the influence of the Project, and approximately 300 feet downstream 
of the Project. If water samples indicate that water quality standards for turbidity 
are exceeded, the Permittee shall notify the Central Valley Water Board in 
accordance with section XIV.B.3.b.  If any erosion controls are found to be 
inadequate, further erosion controls shall be implemented and an additional 
three (3) storm-sampling events shall be conducted the following water year.
Additional permits may be required to carry out any necessary site remediation.

5 Pollutants shall be analyzed using the analytical methods described in 40 Code of Federal Regulations Part 136; 
where no methods are specified for a given pollutant, the method shall be approved by Central Valley Water Board 
staff.  Grab samples shall be taken between the surface and mid-depth and not be collected at the same time each 
day to get a complete representation of variations in the receiving water. A hand-held field meter may be used, 
provided the meter utilizes a U.S. EPA-approved algorithm/method and is calibrated and maintained in accordance 
with the manufacturer’s instructions.  A calibration and maintenance log for each meter used for monitoring shall be 
maintained onsite.
6 Sampling to be conducted if uncured concrete comes into contact with surface water.
7 Water year is defined as the 12-month period starting 1 October through 30 September.
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D. Standard
1. This Order is subject to modification or revocation upon administrative or judicial 

review, including review and amendment pursuant to Water Code section 13330, and 
California Code of Regulations, title 23, chapter 28, Article 6 commencing with Choose 
an item. Additionally, the Central Valley Water Board reserves the right to suspend, 
cancel, or modify and reissue this Order, after providing notice to the Permittee, if the 
Central Valley Water Board determines that: the Project fails to comply with any of the 
conditions of this Order; or, when necessary to implement any new or revised water 
quality standards and implementation plans adopted or approved pursuant to the 
Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.) or federal 
Clean Water Act section 303 (33 U.S.C. § 1313).  For purposes of Clean Water Act 
section 401(d), the condition constitutes a limitation necessary to assure compliance 
with water quality standards and appropriate requirements of state law.

2. This Order is not intended and shall not be construed to apply to any activity involving 
a hydroelectric facility requiring a Federal Energy Regulatory Commission (FERC) 
license or an amendment to a FERC license, unless the pertinent certification 
application was filed pursuant to subsection 3855(b) of chapter 28, title 23 of the 
California Code of Regulations, and that application specifically identified that a FERC 
license or amendment to a FERC license for a hydroelectric facility was being sought.

3. This Order is conditioned upon total payment of any fee required under title 23 of the 
California Code of Regulations and owed by the Permittee.

4. In the event of any violation or threatened violation of the conditions of this Order, the 
violation or threatened violation shall be subject to any remedies, penalties, process, 
or sanctions as provided for under state and federal law.  For purposes of Clean Water 
Act, section 401(d), the applicability of any state law authorizing remedies, penalties, 
processes, or sanctions for the violation or threatened violation constitutes a limitation 
necessary to assure compliance with the water quality standards and other pertinent 
requirements incorporated into this Order.

E. General Compliance 
1. Failure to comply with any condition of this Order shall constitute a violation of the 

Porter-Cologne Water Quality Control Act and the Clean Water Act. The Permittee 
and/or discharger may then be subject to administrative and/or civil liability pursuant to 
Water Code section 13385.

2. Permitted actions must not cause a violation of any applicable water quality standards, 
including impairment of designated beneficial uses for receiving waters as adopted in 
the Basin Plans by any applicable Central Valley Water Board or any applicable State 
Water Board (collectively Water Boards) water quality control plan or policy. The
source of any such discharge must be eliminated as soon as practicable.

3. In response to a suspected violation of any condition of this Order, the Central Valley
Water Board may require the holder of this Order to furnish, under penalty of perjury, 
any technical or monitoring reports the Water Boards deem appropriate, provided that
the burden, including costs, of the reports shall bear a reasonable relationship to the 
need for the reports and the benefits to be obtained from the reports. The additional 
monitoring requirements ensure that permitted discharges and activities comport with 
any applicable effluent limitations, water quality standards, and/or other appropriate 
requirement of state law.
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4. The Permittee must, at all times, fully comply with engineering plans, specifications, 
and technical reports submitted to support this Order; and all subsequent submittals 
required as part of this Order. The conditions within this Order and Attachments 
supersede conflicting provisions within Permittee submittals.

5. This Order and all of its conditions contained herein continue to have full force and 
effect regardless of the expiration or revocation of any federal license or permit issued 
for the Project.  For purposes of Clean Water Act, section 401(d), this condition
constitutes a limitation necessary to assure compliance with the water quality 
standards and other pertinent requirements of state law.

6. The Permittee shall adhere to all requirements in the mitigation monitoring and 
reporting program (MMRP) (include title and date of MMRP) which is incorporated 
herein by reference and any additional measures as outlined in Attachment C, CEQA 
Findings of Fact.

7. Construction General Permit Requirement. The Permittee shall obtain coverage 
under the National Pollutant Discharge Elimination System (NPDES) General Permit 
for Storm Water Discharges Associated with Construction and Land Disturbance 
Activities Order No. 2009-0009-DWQ, as amended, for discharges to surface waters 
comprised of storm water associated with construction activity, including, but not 
limited to, demolition, clearing, grading, excavation, and other land disturbance 
activities of one or more acres, or where projects disturb less than one acre but are 
part of a larger common plan of development that in total disturbs one or more acres.

F. Administrative
1. Signatory requirements for all document submittals required by this Order are 

presented in Attachment E of this Order.
2. This Order does not authorize any act which results in the taking of a threatened, 

endangered or candidate species or any act, which is now prohibited, or becomes 
prohibited in the future, under either the California Endangered Species Act (Fish & G.
Code, §§ 2050-2097) or the federal Endangered Species Act (16 U.S.C. §§ 1531-
1544).  If a “take” will result from any act authorized under this Order held by the 
Permittee, the Permittee must obtain authorization for the take prior to any 
construction or operation of the portion of the Project that may result in a take.  The 
Permittee is responsible for meeting all requirements of the applicable endangered 
species act for the Project authorized under this Order.

3. The Permittee shall grant Central Valley Water Board staff, or an authorized 
representative (including an authorized contractor acting as a Water Board
representative), upon presentation of credentials and other documents as may be 
required by law, permission to:

a. Enter upon the Project or compensatory mitigation site(s) premises where a 
regulated facility or activity is located or conducted, or where records are kept.

b. Have access to and copy any records that are kept and are relevant to the Project 
or the requirements of this Order.

c. Inspect any facilities, equipment (including monitoring and control equipment), 
practices, or operations regulated or required under this Order.

d. Sample or monitor for the purposes of assuring Order compliance.
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4. A copy of this Order shall be provided to any consultants, contractors, and 
subcontractors working on the Project. Copies of this Order shall remain at the Project 
site for the duration of this Order.  The Permittee shall be responsible for work 
conducted by its consultants, contractors, and any subcontractors.

5. A copy of this Order must be available at the Project site(s) during construction for 
review by site personnel and agencies.  All personnel performing work on the Project 
shall be familiar with the content of this Order and its posted location at the Project 
site.

G. Construction 

1. Dewatering
a. The Permittee shall develop and maintain on-site a Surface Water Diversion and/or 

Dewatering Plan(s).  The Plan(s) must be developed prior to initiation of any water 
diversions.  The Plan(s) shall include the proposed method and duration of 
diversion activities and include water quality monitoring conducted, as described in 
section XIV.C.3, during the entire duration of dewatering and diversion activities.  
The Plan(s) must be consistent with this Order and must be made available to the 
Central Valley Water Board staff upon request.

b. For any temporary dam or other artificial obstruction being constructed, 
maintained, or placed in operation, sufficient water shall at all times be allowed to 
pass downstream, to maintain beneficial uses of waters of the state below the dam. 
Construction, dewatering, and removal of temporary cofferdams shall not violate 
section XIV.C.3.

c. The temporary dam or other artificial obstruction shall only be built from clean 
materials, including, but not limited to, sandbags, gravel bags, water dams, or 
clean/washed gravel which will cause little or no siltation.  Stream flow shall be 
temporarily diverted using gravity flow through temporary culverts/pipes or pumped 
around the work site with the use of hoses.

d. If water is present in the work area, the area must be dewatered prior to start of 
work. 

e. This Order does not allow permanent water diversion of flow from the receiving 
water.  This Order is invalid if any water is permanently diverted as a part of the 
project. 

2. Directional Drilling – NOT APPLICABLE

3. Dredging – NOT APPLICABLE

4. Fugitive Dust – NOT APPLICABLE

5. Good Site Management “Housekeeping”
a. The Permittee shall develop and maintain onsite a project-specific Spill Prevention, 

Containment and Cleanup Plan outlining the practices to prevent, minimize, and/or 
clean up potential spills during construction of the Project.  The Plan must detail 
the Project elements, construction equipment types and location, access and 
staging and construction sequence.  The Plan must be made available to the
Central Valley Water Board staff upon request.
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b. Refueling of equipment within the floodplain or within 300 feet of the waterway is 
prohibited.  If critical equipment must be refueled within 300 feet of the waterway, 
spill prevention and countermeasures must be implemented to avoid spills.  
Refueling areas shall be provided with secondary containment including drip pans 
and/or placement of absorbent material.  No hazardous materials, pesticides, fuels, 
lubricants, oils, hydraulic fluids, or other construction-related potentially hazardous 
substances should be stored within a floodplain or within 300 feet of a waterway.  
The Permittee must perform frequent inspections of construction equipment prior to 
utilizing it near surface waters to ensure leaks from the equipment are not 
occurring and are not a threat to water quality.

c. All materials resulting from the Project shall be removed from the site and disposed 
of properly.

6. Hazardous Materials
a. The discharge of petroleum products, any construction materials, hazardous 

materials, pesticides, fuels, lubricants, oils, hydraulic fluids, raw cement, concrete 
or the washing thereof, asphalt, paint, coating material, drilling fluids, or other 
substances potentially hazardous to fish and wildlife resulting from or disturbed by 
project-related activities is prohibited and shall be prevented from contaminating 
the soil and/or entering waters of the state. In the event of a prohibited discharge, 
the Permittee shall comply with notification requirements in sections XIV.B.3.a and
XIV.B.3.b.

b. Concrete must be completely cured before coming into contact with waters of the 
United States and waters of the state.  Surface water that contacts wet concrete 
must be pumped out and disposed of at an appropriate off-site commercial facility, 
which is authorized to accept concrete wastes.

7. Invasive Species and Soil Borne Pathogens – NOT APPLICABLE

8. In-Water Work
a. Work in the streambed and riparian zone shall occur during periods of no 

precipitation and no flow or when the work area has been completely dewatered.

9. Post-Construction Storm Water Management – NOT APPLICABLE

10. Roads – NOT APPLICABLE

11. Sediment Control
a. Except for activities permitted by the United States Army Corps of Engineers under 

Section 404 of the Clean Water Act and/or Section 10 of the Rivers and Harbors 
Act, soil, silt, or other organic materials shall not be placed where such materials 
could pass into surface water or surface water drainage courses.

b. Silt fencing, straw wattles, or other effective management practices must be used 
along the construction zone to minimize soil or sediment along the embankments 
from migrating into the waters of the state through the entire duration of the 
Project.

c. The use of netting material (e.g., monofilament-based erosion blankets) that could 
trap aquatic dependent wildlife is prohibited within the Project area.
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12. Special Status Species – NOT APPLICABLE

13. Stabilization/Erosion Control
a. All areas disturbed by Project activities shall be protected from washout and 

erosion.
b. Hydroseeding shall be performed with California native seed mix.

14. Storm Water
a. During the construction phase, the Permittee must employ strategies to minimize 

erosion and the introduction of pollutants into storm water runoff. These strategies 
must include the following: 
i. The Permittee must comply with the Statewide Construction Storm Water 

Permit, including, but not limited to, preparation and implementation of a 
Storm Water Pollution Prevention Plan; and

ii. An effective combination of erosion and sediment control Best Management 
Practices (BMPs) must be implemented and adequately working prior to the 
rainy season and during all phases of construction.

H. Site Specific
Marsh Creek is included on the Clean Water Act Section 303(d) list of impaired waters for 
mercury and is subject to the Sacramento – San Joaquin Delta Methylmercury Total 
Maximum Daily Load (TMDL).
1. During construction, the Permittee shall implement erosion and sediment control 

measures to minimize releases of mercury and methylmercury, with the goal of 
minimizing mercury-containing sediment erosion to protect beneficial uses and reduce 
mercury loads migrating downstream and to the Delta. 

2. The Permittee shall implement erosion and sediment control measures and conduct 
monitoring ensuring compliance with the turbidity water quality standard as required in 
Table 3. If turbidity levels exceed the water quality standard, work shall stop and 
additional erosion management practices implemented. 

3. Whenever practicable, the Permittee shall maximize removal of mercury-enriched 
sediment from the floodplain. Sediment removed from the channel shall be placed so 
that it will not be allowed to erode back into the creek. The Permittee may relocate 
sediment within the channel if the sediment is to enhance habitat and appropriate 
erosion controls are provided, such as revegetation.

I. Total Maximum Daily Load (TMDL) – NOT APPLICABLE

J. Mitigation for Temporary Impacts 
The Permittee shall restore all areas of temporary impacts, including Project site upland 
areas, which could result in a discharge to waters of the state to pre-construction contours 
and conditions upon completion of construction activities.

K. Compensatory Mitigation for Permanent Impacts8

8 Compensatory Mitigation is for permanent physical loss and permanent ecological degradation of a water of the 
state.
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No compensatory mitigation was required for permanent impacts because the restoration 
project results in a net increase to stream (2.9 acres) and wetland (2.0 acres) habitat.

L. Ecological Restoration and Enhancement
The quantity of waters of the state permanently gained by the Project is shown in Table 4.

Table 4: Total Ecological Restoration and Enhancement Quantity

Aquatic 
Resource Type

Restoration
Type Units

Method9

Est. Re-est. Reh. Enh. Pres.

Stream Channel PR Acres - 2.9 - - -

Wetland PR Acres - 2.0 - - -

M. Certification Deviation 
1. Minor modifications of Project locations or predicted impacts may be necessary as a 

result of unforeseen field conditions, necessary engineering re-design, construction 
concerns, or similar reasons.  Some of these prospective Project modifications may 
have impacts on water quality.  Some modifications of Project locations or predicted 
impacts may qualify as Certification Deviations as set forth in Attachment F.  For 
purposes of this Certification, a “Certification Deviation” is a Project locational or 
impact modification that does not require an immediate amendment of the Order,
because the Central Valley Water Board has determined that any potential water 
quality impacts that may result from the change are sufficiently addressed by the Order
conditions and the CEQA Findings. After the termination of construction, this Order
will be formally amended to reflect all authorized Certification Deviations and any 
resulting adjustments to the amount of water resource impacts and required 
compensatory mitigation amounts.

2. A Project modification shall not be granted a Certification Deviation if it warrants or 
necessitates changes that are not addressed by the Order conditions or the CEQA 
environmental document such that the Project impacts are not addressed in the
Project's environmental document or the conditions of this Order. In this case a 
supplemental environmental review and different Order will be required.

9 Methods: establishment (Est.), reestablishment (Re-est.), rehabilitation (Reh.), enhancement (Enh.), preservation 
(Pres.).



Three Creeks Parkway Restoration Project Reg. Meas. ID: 416152
Place ID: 830777

Page 18 of 18

XV. Water Quality Certification
I hereby issue the Order for the Three Creeks Parkway Restoration Project,
(WDID#5B07CR00187) certifying that as long as all of the conditions listed in this Order are 
met, any discharge from the referenced Project will comply with the applicable provisions of 
Clean Water Act sections 301 (Effluent Limitations), 302 (Water Quality Related Effluent 
Limitations), 303 (Water Quality Standards and Implementation Plans), 306 (National 
Standards of Performance), and 307 (Toxic and Pretreatment Effluent Standards). The 
Central Valley Water Board, as lead agency, hereby adopts an initial study/mitigated negative 
declaration (IS/MND) (State Clearinghouse (SCH) No. 2016082008) and approves the 
mitigation monitoring and reporting program (MMRP) for the Project.
This discharge is also regulated pursuant to State Water Board Water Quality Order No. 2003-
0017-DWQ which authorizes this Order to serve as Waste Discharge Requirements pursuant 
to the Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.).
Except insofar as may be modified by any preceding conditions, all Order actions are 
contingent on: (a) the discharge being limited and all proposed mitigation being completed in 
strict compliance with the conditions of this Order and the attachments to this Order; and, (b) 
compliance with all applicable requirements of Statewide Water Quality Control Plans and 
Policies, the Regional Water Boards’ Water Quality Control Plans and Policies.
Original Signed By Adam Laputz for:

16 March 2018
Pamela C. Creedon Date
Executive Officer
Central Valley Regional Water Quality Control Board

Attachment A Project Map
Attachment B Receiving Waters, Impact, and Mitigation Information
Attachment C CEQA Findings of Facts
Attachment D Report and Notification Requirements
Attachment E Signatory Requirements
Attachment F Certification Deviation Procedures
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Figure 1: Project Location Map
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Receiving Waters, Impact and Mitigation Information
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A. Environmental Review 

On 3 August 2016, the Contra Costa County, as lead agency, adopted an Initial 
Study/Mitigated Negative Declaration (IS/MND) (State Clearinghouse (SCH) No. 
2016082008) for the Project and filed a Notice of Determination (NOD) at the SCH on 9
January 2017. The Central Valley Water Board is a responsible agency under CEQA 
(Pub. Resources Code, § 21069) and in making its determinations and findings, must 
presume that Contra Costa County’s adopted environmental document complies with the 
requirements of CEQA and is valid. (Pub. Resources Code, § 21167.3.) The Central 
Valley Water Board has reviewed and considered the environmental document and finds 
that the environmental document prepared by Contra Costa County addresses the 
Project’s water quality impacts. (Cal. Code Regs., tit. 14, § 15096, subd. (f).)  The 
environmental document includes the mitigation monitoring and reporting program 
(MMRP) developed by Contra Costa County for all mitigation measures that have been 
adopted for the Project to reduce potential significant impacts. (Pub. Resources Code, §
21081.6, subd. (a)(1); Cal. Code Regs., tit. 14, § 15074, subd. (d).)

B. Incorporation by Reference 

Pursuant to CEQA, these Findings of Facts (Findings) support the issuance of this Order 
based on the Project IS/MND, the application for this Order, and other supplemental 
documentation.
All CEQA project impacts, including those discussed in subsection C below, are analyzed 
in detail in the Project Final IS/MND which is incorporated herein by reference. The Project 
IS/MND is available at: 255 Glacier Drive, Martinez, California 94553.
Requirements under the purview of the Central Valley Water Board in the MMRP are 
incorporated herein by reference. 
The Permittee’s application for this Order, including all supplemental information provided, 
is incorporated herein by reference.

C. Findings

The IS/MND describes the potential significant environmental effects to water quality that
were mitigated in the IS/MND.  Having considered the whole of the record, including 
comments received during the public review process, the Central Valley Water Board 
makes the following findings:
(1) Revisions in the project plans or proposals made by, or agreed to by the applicant 

before a proposed mitigated negative declaration and initial study are released for 
public review would avoid the effects or mitigate the effects to a point where clearly no
significant effects would occur, and

(2) There is no substantial evidence, in light of the whole record before the agency, that 
the project as revised may have a significant effect on the environment. (Cal. Code 
Regs., tit. 14, § 15070.)

a.i. Potential Significant Impact: Potential for increased erosion, sedimentation, and 
discharge of polluted runoff from the project site. Potential to decrease creek flow 
velocities and erosion potential while improving water quality.
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a.ii. Facts in Support of Finding: Enrollment in NPDES program and development and 
implementation of a SWPPP would ensure construction activities do not exceed 
Central Valley Water Board water quality standards; The project would reduce the 
potential for erosion and sediment transport by lowering the water stage, reducing the 
velocity by widening the cross-sectional velocity of the channel, and establishing native 
riparian vegetation where compatible with the flood management objectives; The
planting of vegetation such as trees along the widened creek channel would provide 
shade for surface waters, thereby decreasing water temperatures and increasing the
currently low dissolved oxygen levels; BIO-4: Impacts on waters of the U.S. will be 
avoided by restricting grading to an elevation above the OHWM; avoidance of impacts 
to waters of the State is not feasible. Long-term impacts shall be minimized by limiting 
the use of hardened structures (e.g., grouted riprap) in preference of bioengineering 
solutions as much as is practicable. Surface water connections must not be 
permanently blocked or interrupted and the installation of drop-structures or other 
features that create barriers to wildlife movement shall be avoided.
For all work within and adjacent to the stream channel and riparian habitat, best 
management practices (BMPs) must be incorporated into the project design to 
minimize environmental effects.

D. Determination

The Central Valley Water Board has determined that the Project, when implemented in 
accordance with the MMRP and the conditions in this Order, will not result in any 
significant adverse water quality impacts. (Cal. Code Regs., tit. 14, § 15096, subd (h).)  
The Central Valley Water Board will file a NOD with the SCH within five (5) working days 
from the issuance of this Order. (Cal. Code Regs., tit. 14, § 15096, subd. (i).)
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Copies of this Form
In order to identify your project, it is necessary to include a copy of the Project specific Cover Sheet below 
with your report: please retain for your records.  If you need to obtain a copy of the Cover Sheet you may 
download a copy of this Order as follows:

1. Go to: http://www.waterboards.ca.gov/water_issues/programs/cwa401/certifications.shtml

2. Find your Order in the table based on Applicant, Date, and Subject headers.

Report Submittal Instructions
1. Check the box on the Report and Notification Cover Sheet next to the report or notification you are 

submitting.

� Part A (Annual Report): This report will be submitted annually from the anniversary of Project 
effective date until a Notice of Project Complete Letter is issued.

� Part B (Project Status Notifications): Used to notify the Central Valley Water Board of the status 
of the Project schedule that may affect Project billing.

� Part C (Conditional Notifications and Reports): Required on a case by case basis for accidental 
discharges of hazardous materials, violation of compliance with water quality standards, 
notification of in-water work, or other reports.

2. Sign the Report and Notification Cover Sheet and attach all information requested for the Report Type.

3. Electronic Report Submittal Instructions:
� Submit signed Report and Notification Cover Sheet and required information via email to:

centralvalleysacramento@waterboards.ca.gov and cc: Nicholas.White@waterboards.ca.gov
� Include in the subject line of the email:

Subject: ATTN: Nicholas White; Reg. Measure ID: 416152_Report

Definition of Reporting Terms

1. Active Discharge Period: The active discharge period begins with the effective date of this Order 
and ends on the date that the Permittee receives a Notice of Completion of Discharges Letter or, if no 
post-construction monitoring is required, a Notice of Project Complete Letter. The Active Discharge 
Period includes all elements of the Project including site construction and restoration, and any 
Permittee responsible compensatory mitigation construction.

2. Request for Notice of Completion of Discharges Letter: This request by the Permittee to the 
Central Valley Water Board staff pertains to projects that have post construction monitoring 
requirements, e.g. if site restoration was required to be monitored for 5 years following construction.  
Central Valley Water Board staff will review the request and send a Completion of Discharges Letter to 
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the Permittee upon approval. This letter will initiate the post-discharge monitoring period and a 
change in fees from the annual active discharge fee to the annual post-discharge monitoring fee.

3. Request for Notice of Project Complete Letter: This request by the Permittee to the Central Valley 
Water Board staff pertains to projects that either have completed post-construction monitoring and 
achieved performance standards or have no post-construction monitoring requirements, and no further 
Project activities are planned.  Central Valley Water Board staff will review the request and send a 
Project Complete Letter to the Permittee upon approval. Termination of annual invoicing of fees will 
correspond with the date of this letter.

4. Post-Discharge Monitoring Period: The post-discharge monitoring period begins on the date of the 
Notice of Completion of Discharges Letter and ends on the date of the Notice of Project Complete 
Letter issued by the Central Valley Water Board staff. The Post-Discharge Monitoring Period includes 
continued water quality monitoring or compensatory mitigation monitoring.

5. Effective Date: 16 March 2018.

Map/Photo Documentation Information
When submitting maps or photos, please use the following formats.  
1. Map Format Information:

Preferred map formats of at least 1:24000 (1” = 2000’) detail (listed in order of preference):
� GIS shapefiles: The shapefiles must depict the boundaries of all project areas and extent of 

aquatic resources impacted. Each shape should be attributed with the extent/type of aquatic 
resources impacted. Features and boundaries should be accurate to within 33 feet (10 meters). 
Identify datum/projection used and if possible, provide map with a North American Datum of 1983 
(NAD38) in the California Teale Albers projection in feet.

� Google KML files saved from Google Maps: My Maps or Google Earth Pro. Maps must show the 
boundaries of all project areas and extent/type of aquatic resources impacted. Include URL(s) of 
maps.  If this format is used include a spreadsheet with the object ID and attributed with the 
extent/type of aquatic resources impacted.

� Other electronic format (CAD or illustration format) that provides a context for location (inclusion 
of landmarks, known structures, geographic coordinates, or USGS DRG or DOQQ). Maps must 
show the boundaries of all project areas and extent/type of aquatic resources impacted. If this 
format is used include a spreadsheet with the object ID and attributed with the extent/type of 
aquatic resources impacted.

� Aquatic resource maps marked on paper USGS 7.5 minute topographic maps or Digital 
Orthophoto Quarter Quads (DOQQ) printouts. Maps must show the boundaries of all project 
areas and extent/type of aquatic resources impacted. If this format is used include a spreadsheet 
with the object ID and attributed with the extent/type of aquatic resources impacted.

2. Photo-Documentation: Include a unique identifier, date stamp, written description of photo details, 
and latitude/longitude (in decimal degrees) or map indicating location of photo.  Successive photos 
should be taken from the same vantage point to compare pre/post construction conditions.
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REPORT AND NOTIFICATION COVER SHEET

Project: Three Creeks Parkway Restoration Project

Permittee: Contra Costa County Flood Control

Reg. Meas. ID: 416152 Place ID: 830777

WDID: 5B07CR00187 Construction Storm Water 
General Permit WDID#: _______________

Order Effective Date: 16 March 2018

Order Expiration Date: 15 March 2023

Report Type Submitted
Part A – Project Reporting

Report Type 1 Monthly Report # _____
Report Type 2 Annual Report # ______

Part B - Project Status Notifications

Report Type 3 Commencement of Construction
Report Type 4 Request for Notice of Completion of Discharges Letter
Report Type 5 Request for Notice of Project Complete Letter

Part C - Conditional Notifications and Reports

Report Type 6 Accidental Discharge of Hazardous Material Report
Report Type 7 Violation of Compliance with Water Quality Standards Report
Report Type 8 In-Water Work/Diversions Water Quality Monitoring Report
Report Type 9 Modifications to Project Report
Report Type 10 Transfer of Property Ownership Report 
Report Type 11 Transfer of Long-Term BMP Maintenance Report
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“I certify under penalty of law that I have personally examined and am familiar with the information 
submitted in this document and all attachments and that, based on my inquiry of those individuals 
immediately responsible for obtaining the information, I believe that the information is true, accurate, and 
complete. I am aware that there are significant penalties for submitting false information, including the 
possibility of fine and imprisonment.”

Print Name 1 Affiliation and Job Title

Signature Date

1STATEMENT OF AUTHORIZATION (include if authorization has changed since 
application was submitted)

I hereby authorize to act in my behalf as my representative in the submittal of this 
report, and to furnish upon request, supplemental information in support of this submittal.

                        
Permittee’s Signature Date

*This Report and Notification Cover Sheet must be signed by the Permittee or a duly authorized 
representative and included with all written submittals.
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Part A – Project Reporting

Report Type 1 Monthly Report

Report Purpose Notifies Central Valley Water Board staff of the Project status and 
environmental compliance activities on a monthly basis.

When to Submit On the 1st day of each month beginning the month after the submittal of the 
Commencement of Construction Notification until a Notice of Project 
Complete Letter is issued to the Permittee.

Report Contents 1. Construction Summary
Describe Project progress and schedule including initial ground 
disturbance, site clearing and grubbing, road construction, site 
construction, and the implementation status of construction storm water 
Best Management Practices (BMPs11). If construction has not started,
provide estimated start date.

2. Event Summary
Describe distinct Project activities and occurrences, including 
environmental monitoring, surveys, and inspections. 

3. Photo Summary
Provide photos of Project activities.  For each photo, include a unique site 
identifier, date stamp, written description of photo details, and 
latitude/longitude (in decimal degrees) or map indicating location of photo.  
Successive photos should be taken from the same vantage point to 
compare pre/post construction conditions.

4. Compliance Summary
a) List name and organization of environmental surveyors, monitors, and

inspectors involved with monitoring environmental compliance for the 
reporting period.  

b) List associated monitoring reports for the reporting period. Include 
sampling reports.  If no sampling was required, a monitoring report 
must be submitted stated, “No sampling was required”.

c) Summarize observed incidences of non-compliance, compliance 
issues, minor problems, or occurrences.

d) Describe each observed incidence in detail.  List monitor name and
organization, date, location, type of incident, corrective action taken (if 
any), status, and resolution.

11 Best Management Practices (BMPs) is a term used to describe a type of water pollution or environmental control.
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Report Type 2 Annual Report – Not Applicable

Report Purpose -

When to Submit Not Required

Report Contents -

Annual Report Topics (1-3)

Annual Report Topic 1 Construction Summary – Not Applicable

When to Submit Not Required

Report Contents -

Annual Report Topic 2 Mitigation for Temporary Impacts Status – Not Applicable

When to Submit Not Required

Report Contents -

Annual Report Topic 3 Compensatory Mitigation for Permanent Impacts Status – Not Applicable

When to Submit Not Required

Report Contents -
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Part B – Project Status Notifications

Report Type 3 Commencement of Construction

Report Purpose Notify Central Valley Water Board staff prior to the start of construction.

When to Submit Must be received at least seven (7) days prior to start of initial ground 
disturbance activities.

Report Contents 1. Date of commencement of construction.
2. Anticipated date when discharges to waters of the state will occur.
3. Project schedule milestones including a schedule for onsite compensatory 

mitigation, if applicable.
4. Construction Storm Water General Permit WDID No.

Report Type 4 Request for Notice of Completion of Discharges Letter

Report Purpose Notify Central Valley Water Board staff that post-construction monitoring is 
required and that active Project construction, including any mitigation and 
permittee responsible compensatory mitigation, is complete.

When to Submit Must be received by Central Valley Water Board staff within thirty (30) days 
following completion of all Project construction activities.

Report Contents 1. Status of storm water Notice of Termination(s), if applicable.
2. Status of post-construction storm water BMP installation.
3. Pre- and post-photo documentation of all Project activity sites where the 

discharge of dredge and/or fill/excavation was authorized.
4. Summary of Certification Deviation discharge quantities compared to 

initial authorized impacts to waters of the state, if applicable.
5. An updated monitoring schedule for mitigation for temporary impacts to

waters of the state and permittee responsible compensatory mitigation 
during the post-discharge monitoring period, if applicable.

Report Type 5 Request for Notice of Project Complete Letter

Report Purpose Notify Central Valley Water Board staff that construction and/or any post-
construction monitoring is complete, or is not required, and no further Project 
activity is planned.

When to Submit Must be received by Central Valley Water Board staff within thirty (30) days 
following completion of all Project activities.

Report Contents Part A: Mitigation for Temporary Impacts
1. A report establishing that the performance standards outlined in the 

restoration plan have been met for Project site upland areas of temporary 
disturbance which could result in a discharge to waters of the state.

2. A report establishing that the performance standards outlined in the 
restoration plan have been met for restored areas of temporary impacts to 
waters of the state.  Pre- and post-photo documentation of all restoration 
sites.
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Part B: Permittee Responsible Compensatory Mitigation
3. A report establishing that the performance standards outlined in the 

compensatory mitigation plan have been met.

4. Status on the implementation of the long-term maintenance and 
management plan and funding of endowment.

5. Pre- and post-photo documentation of all compensatory mitigation sites.

6. Final maps of all compensatory mitigation areas (including buffers).

Part C: Post-Construction Storm Water BMPs
7. Date of storm water Notice of Termination(s), if applicable.
8. Report status and functionality of all post-construction BMPs.
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Part C – Conditional Notifications and Reports

Report Type 6 Accidental Discharge of Hazardous Material Report

Report Purpose Notifies Central Valley Water Board staff that an accidental discharge of 
hazardous material has occurred.

When to Submit Within five (5) working days following the date of an accidental discharge. 
Continue reporting as required by Central Valley Water Board staff.

Report Contents 1. The report shall include the OES Incident/Assessment Form, a full 
description and map of the accidental discharge incident (i.e. location, time 
and date, source, discharge constituent and quantity, aerial extent, and 
photo documentation).  If applicable, the OES Written Follow-Up Report 
may be substituted.

2. If applicable, any required sampling data, a full description of the sampling 
methods including frequency/dates and times of sampling, equipment, 
locations of sampling sites.

3. Locations and construction specifications of any barriers, including silt 
curtains or diverting structures, and any associated trenching or 
anchoring.

Report Type 7 Violation of Compliance with Water Quality Standards Report

Report Purpose Notifies Central Valley Water Board staff that a violation of compliance with 
water quality standards has occurred.

When to Submit The Permittee shall report any event that causes a violation of water quality 
standards within three (3) working days of the noncompliance event 
notification to Central Valley Water Board staff.  

Report Contents The report shall include: the cause; the location shown on a map; and the
period of the noncompliance including exact dates and times. If the 
noncompliance has not been corrected, include: the anticipated time it is 
expected to continue; the steps taken or planned to reduce, eliminate, and 
prevent reoccurrence of the noncompliance; and any monitoring results if 
required by Central Valley Water Board staff.

Report Type 8 In-Water Work and Diversions Water Quality Monitoring Report

Report Purpose Notifies Central Valley Water Board staff of the start and completion of in-
water work. Reports the sampling results during in-water work and during the 
entire duration of temporary surface water diversions.

When to Submit Forty-eight (48) hours prior to the start of in-water work.  Within three (3) 
working days following the completion of in-water work.  Surface water 
monitoring reports to be submitted two (2) weeks on initiation of in-water 
construction and during entire duration of temporary surface water diversions.  
Continue reporting in accordance with the approved water quality monitoring 
plan or as indicated in XIV.C.3.

Report Contents As required by the approved water quality monitoring plan or as indicated in 
XIV.C.3.
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Report Type 9 Modifications to Project Report

Report Purpose Notifies Central Valley Water Board staff if the Project, as described in the 
application materials, is altered in any way or by the imposition of subsequent 
permit conditions by any local, state or federal regulatory authority.

When to Submit If Project implementation as described in the application materials is altered in 
any way or by the imposition of subsequent permit conditions by any local, 
state or federal regulatory authority.

Report Contents A description and location of any alterations to Project implementation.  
Identification of any Project modifications that will interfere with the 
Permittee’s compliance with the Order.

Report Type 10 Transfer of Property Ownership Report

Report Purpose Notifies Central Valley Water Board staff of change in ownership of the 
Project or Permittee-responsible mitigation area.

When to Submit At least 10 working days prior to the transfer of ownership.

Report Contents 1. A statement that the Permittee has provided the purchaser with a copy of 
this Order and that the purchaser understands and accepts:

a. the Order’s requirements and the obligation to implement them or 
be subject to administrative and/or civil liability for failure to do so;
and

b. responsibility for compliance with any long-term BMP12

maintenance plan requirements in this Order.
2. A statement that the Permittee has informed the purchaser to submit a 

written request to the Central Valley Water Board to be named as the 
permittee in a revised order.

Report Type 11 Transfer of Long-Term BMP Maintenance Report

Report Purpose Notifies Central Valley Water Board staff of transfer of long-term BMP 
maintenance responsibility.

When to Submit At least 10 working days prior to the transfer of BMP maintenance 
responsibility.

Report Contents A copy of the legal document transferring maintenance responsibility of post-
construction BMPs.  

12 Best Management Practices (BMPs) is a term used to describe a type of water pollution or environmental control.
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SIGNATORY REQUIREMENTS

All Documents Submitted In Compliance With This Order
Shall Meet The Following Signatory Requirements:

1. All applications, reports, or information submitted to the Central Valley Water Quality 
Control Board (Central Valley Water Board) must be signed and certified as follows:

a) For a corporation, by a responsible corporate officer of at least the level of
vice-president.

b) For a partnership or sole proprietorship, by a general partner or proprietor,
respectively.

c) For a municipality, or a state, federal, or other public agency, by either a
principal executive officer or ranking elected official.

2. A duly authorized representative of a person designated in items 1.a through 1.c
above may sign documents if:

a) The authorization is made in writing by a person described in items 1.a
through 1.c above.

b) The authorization specifies either an individual or position having 
responsibility for the overall operation of the regulated activity.

c) The written authorization is submitted to the Central Valley Water Board Staff 
Contact prior to submitting any documents listed in item 1 above.

3. Any person signing a document under this section shall make the following
certification:

“I certify under penalty of law that I have personally examined and am familiar
with the information submitted in this document and all attachments and that,
based on my inquiry of those individuals immediately responsible for obtaining
the information, I believe that the information is true, accurate, and complete. I
am aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment.”
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Certification Deviation Procedures
Introduction
These procedures are put into place to preclude the need for Order amendments for minor 
changes in the Project routing or location.   Minor changes or modifications in project activities 
are often required by the Permittee following start of construction.  These deviations may 
potentially increase or decrease impacts to waters of the state.  In such cases, a Certification 
Deviation, as defined in Section M of the Order, may be requested by the Permittee as set forth
below:

Process Steps
Who may apply: The Permittee or the Permittee’s duly authorized representative or agent 
(hereinafter, “Permittee”) for this Order.
How to apply: By letter or email to the 401 staff designated as the contact for this Order. 
Certification Deviation Request: The Permittee will request verification from the Central Valley 
Water Board staff that the project change qualifies as a Certification Deviation, as opposed to 
requiring an amendment to the Order.  The request should:

1. Describe the Project change or modification: 
a. Proposed activity description and purpose;
b. Why the proposed activity is considered minor in terms of impacts to waters of 

the state;
c. How the Project activity is currently addressed in the Order; and,
d. Why a Certification Deviation is necessary for the Project. 

2. Describe location (latitude/longitude coordinates), the date(s) it will occur, as well as 
associated impact information (i.e., temporary or permanent, federal or non-federal 
jurisdiction, water body name/type, estimated impact area, etc.) and minimization 
measures to be implemented.

3. Provide all updated environmental survey information for the new impact area.

4. Provide a map that includes the activity boundaries with photos of the site.

5. Provide verification of any mitigation needed according to the Order conditions. 

6. Provide verification from the CEQA Lead Agency that the proposed changes or 
modifications do not trigger the need for a subsequent environmental document, an 
addendum to the environmental document, or a supplemental EIR. (Cal. Code Regs., tit. 
14, §§ 15162-15164.)
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Post-Discharge Certification Deviation Reporting:
1. Within 30 calendar days of completing the approved Certification Deviation activity, the 

Permittee will provide a post-discharge activity report that includes the following 
information:

a. Activity description and purpose;
b. Activity location, start date, and completion date;
c. Erosion control and pollution prevention measures applied;
d. The net change in impact area by water body type(s) in acres, linear feet and 

cubic yards;  
e. Mitigation plan, if applicable; and,
f. Map of activity location and boundaries; post-construction photos.

Annual Summary Deviation Report:
1. Until a Notice of Completion of Discharges Letter or Notice of Project Complete Letter is 

issued, include in the Annual Project Report (see Construction Notification and 
Reporting attachment) a compilation of all Certification Deviation activities through the
reporting period with the following information:  

a. Site name(s).
b. Date(s) of Certification Deviation approval.
c. Location(s) of authorized activities.
d. Impact area(s) by water body type prior to activity in acres, linear feet and cubic 

yards, as originally authorized in the Order.
e. Actual impact area(s) by water body type in, acres, linear feet and cubic yards, 

due to Certification Deviation activity(ies). 
f. The net change in impact area by water body type(s) in acres, linear feet and 

cubic yards;  
g. Mitigation to be provided (approved mitigation ratio and amount).
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS, SACRAMENTO DISTRICT 

1325 J STREET 
SACRAMENTO CA  95814-2922 

 
October 28, 2019 

 
Regulatory Division (SPK-2016-00934) 
 
 
Contra Costa County Flood Control and Water Conservation District 
Attn:  Mr. Mike Carlson 
2612 8th Street, Suite B 
Berkeley, California  94710 
 
Dear Mr. Carlson: 
 

We are responding to your June 10, 2019, request for a Department of the Army 
permit for the Three Creeks Parkway Restoration project.  This approximately 23.08-
acre project involves activities, including discharges of dredged or fill material, in waters 
of the United States, to construct a improve flood conveyance capacity and restore 
ecological function along an approximately 4,000 linear foot section of Marsh Creek.  
The project site is located along Marsh Creek at the confluences of Sand Creek and 
Deer Creek, Latitude 37.938389°, Longitude -121.707037°, Brentwood, East Contra 
Costa County, California. 

 
Based on the information you provided, the proposed activity, resulting in the 

permanent loss of approximately 0.048-acre of perennial stream and temporary impacts 
to approximately 0.16-acre of perennial stream, is authorized by Regional General 
Permit number 1, Minimal Impact Activities - East Contra Costa County.  Your work 
must comply with the terms and conditions of Regional General Permit number 1, which 
are available on our website at 
http://www.spk.usace.army.mil/Missions/Regulatory/Permitting/Regional-and-
Programmatic-General-Permits/.  In addition, your work must comply with the following 
special conditions: 

 
Special Conditions 
 
1. If you discover any previously unknown historic or archeological remains while 

accomplishing the activity authorized by this permit, you shall immediately notify this 
office of what you have found.  This office will initiate the Federal and state coordination 
required to determine if the remains warrant a recovery effort or if the site is eligible for 
listing in the National Register of Historic Places. 

 You must sign the enclosed Compliance Certification and return it to this office within 
30 days after completion of the work in waters of the U.S. authorized by this permit. 
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This verification is valid for 5 years from the date of this letter or until the Regional 
General Permit is modified, reissued, or revoked, whichever comes first.  Failure to 
comply with the terms and conditions, including project-specific Special Conditions of 
this authorization, may result in the suspension or revocation of your authorization. 

We appreciate your feedback.  At your earliest convenience, please tell us how we 
are doing by completing the customer survey on our website under Customer Service 
Survey. 

 
Please refer to identification number SPK-2016-00934 in any correspondence 

concerning this project.  If you have any questions, please contact Chandra Jenkins, by 
email at Chandra.L.Jenkins@usace.army.mil, or telephone at (916) 557-6652.  For 
more information regarding our program, please visit our website at 
www.spk.usace.army.mil/Missions/Regulatory.aspx. 

Sincerely, 

Chandra Jenkins 
Senior Project Manager 
California Delta Section 
 

 
Enclosures 
 
cc: (w/o encls) 
Mr. Rich Walking, Restoration Design Group, Rich@RGDmail.com  
Ms. Stephanie Jentsch, U.S. Fish and Wildlife Service, Stephanie_Jentsch@FWS.gov 
Ms. Kristin McCleery, National Marine Fisheries Service, Kristin.McCleery@NOAA.gov  
Ms. Koren Tippett, California Office of Historic Preservation, Koren.Tippett@Parks.ca.gov  
Mr. Nocholas White, Central Valley Regional Water Quality Control Board,     

Nicholas.White@Waterboards.ca.gov  

Ch d J ki



 
 
 

COMPLIANCE CERTIFICATION 
 
 
 
Permit File Number: SPK-2016-00934 
 
Regional General Permit Number:   
 
Permittee: Contra Costa County Flood Control & Water Cons. District 
 Attn:  Mr. Mike Carlson 
 255 Glacier Drive 
 Martinez, California  94553 
 
County:  Contra Costa County 
 
Date of Verification: October 28, 2019 
 
Within 30 days after completion of the activity authorized by this permit, sign this 
certification and return it to the following address: 
 

U.S. Army Corps of Engineers 
Sacramento District 
 
DLL-CESPK-RD-Compliance@usace.army.mil  

 
Please note that your permitted activity is subject to a compliance inspection by a U.S. 
Army Corps of Engineers representative.  If you fail to comply with the terms and 
conditions of the permit your authorization may be suspended, modified, or revoked.  If 
you have any questions about this certification, please contact the U.S. Army Corps of 
Engineers. 
 

* * * * * * * * * 
 
I hereby certify that the work authorized by the above-referenced permit, 
including all the required mitigation, was completed in accordance with the terms 
and conditions of the permit verification. 
 
 
 
 
    
Signature of Permittee Date 
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Minimal Impact Activities 
East Contra Costa County, California 

EFFECTIVE:  June 6, 2017
EXPIRES:  June 6, 2022 

NOTE:  The term "you" and its derivatives, as used in this permit, means the permittee.  The 
term "this office" refers to the U.S. Army Corps of Engineers, Sacramento District. 

ISSUING OFFICE:  U.S. Army Corps of Engineers, Sacramento District 

ACTION ID:  SPK-2001-00147

AUTHORITY:  Section 404 of the Clean Water Act for the discharge of dredged or fill material 
in waters of the United States. 

PURPOSE:  The purpose of this RGP is to provide a simplified and expeditious means to 
authorize activities in waters of the United States (U.S.), including wetlands, that are 
substantially similar in nature and cause only minimal individual and cumulative impacts, within 
the area covered by the East Contra Costa County Habitat Conservation Plan/Natural 
Community Conservation Plan (HCP/NCCP), dated December, 2006.  This RGP is part of an 
overall strategy envisioned in the HCP/NCCP to balance the protection of important natural 
resources with long term economic development in the area covered by the HCP/NCCP. The 
HCP/NCCP is intended to enhance protection of important natural resources, including 28 
listed and non-listed species and waters of the United States, by coordinating conservation 
activities at a regional and watershed scale, enabling protection of large, contiguous resource-
rich areas and preservation of ecosystem processes and watershed functions.  Appendix J of 
the HCP/NCCP contains a partial inventory and assessment of the functions and services of 
waters of the U.S. located within the HCP/NCCP Plan Area.  The HCP/NCCP, associated 
documents and other program information are available to the public at:
http://www.cocohcp.org.  Definitions associated with this RGP are provided under the 
“Definitions” section at the end of the RGP. 

LOCATION:  The area covered by this RGP is east Contra Costa County, including the cities 
of Clayton, Brentwood, Oakley, and Pittsburg, and other areas of east Contra Costa County.  It 
is geographically coincident with the “Plan Area” of the HCP/NCCP (see Figures 1a and 1b).

ACTIVITIES COVERED:  This RGP authorizes specific categories of activities with minimal 
individual and cumulative impacts on the aquatic environment that meet the terms and 
conditions of this permit.  Temporary structures, fills, and work necessary to construct an 
activity authorized by this RGP (e.g., cofferdams, access roads) are allowed, provided such 
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work complies with the terms and conditions of this RGP inclusive of special conditions that the 
Corps may add. This RGP applies only to HCP/NCCP Covered Activities, as set forth in 
Section 2.3 of the HCP/NCCP (also see Definitions section).  Any question as to whether a 
proposed activity is considered a Covered Activity under the HCP/NCCP shall be subject to 
confirmation by the East Contra Costa County Habitat Conservancy (Conservancy) (see 
Definitions section).  The HCP/NCCP Covered Activities are divided among the following 
Activity categories in this RGP for purposes of assigning Activity-specific conditions (see 
section Activity Specific Conditions): 

1. Residential, commercial, industrial, institutional, and other urban developments and 
associated infrastructure inside the Urban Limit Line of Contra Costa County or inside the 
City Limits of the Cities of Brentwood, Clayton, Oakley and Pittsburg, including but not 
limited to roads, utilities, parks, storm water management facilities, and water supply and 
delivery facilities. (Activity-specific conditions: 1 through 4). 

2. Recreation projects, including parks, picnic areas, staging areas, trails and park 
maintenance facilities.  Applies only to the activities set forth in Sections 2.3.2 and 2.3.4 of 
the HCP/NCCP. (Activity-specific conditions: 1 through 4). 

3. Flood control detention basins, reservoirs1, channels, and related facilities.  Applies only to 
the specific planned facilities set forth in Section 2.3.2 of the HCP/NCCP. (Activity-specific 
conditions: 1 through 4). 

4. Transportation projects, including road construction and widening, bicycle trails, rail 
projects, bridges and safety-related projects.  Applies only to the specific planned facilities 
set forth in Section 2.3.2 of the HCP/NCCP. (General conditions apply only). 

5. Wetland and stream restoration, creation, enhancement and management.  Applies only to 
activities set forth in Sections 2.3.2 and 2.3.4 of the HCP/NCCP. (Activity-specific 
conditions: 1, 2 and 4). 

6. Utility projects, including electrical transmission projects, cellular communication projects 
and pipelines.  Applies only to the activities set forth in Sections 2.3.2 and 2.3.4 of the 
HCP/NCCP. (Activity-specific condition 4). 

7. Maintenance, repair, rehabilitation or replacement of any previously authorized (under the 
RGP or other Corps permit), currently serviceable, structure or fill.  Applies only to the 
maintenance activities set forth in Sections 2.3.1 and 2.3.3 of the HCP/NCCP. (General 
conditions apply only).

This RGP does not cover any activities in waters of the U.S. conducted in emergency 
situations.
                                            
1 The proposed Los Vaqueros Reservoir Expansion project is not covered by the HCP/NCCP as per Section 2.4 
of the HCP/NCCP 
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PERMIT DURATION:  This permit is valid for five years from issuance, and will expire on June 
6, 2022.  If this RGP is not modified or reissued by the expiration date, it automatically expires 
and becomes null and void.  The Corps may re-evaluate the terms and conditions of this 
permit at any time it deems necessary to protect the public interest.  This permit may be re-
issued, after public notice and documentation of the decision.  Activities under this permit must 
be verified in writing by the Corps.  Verifications are valid until the permit expires.

TERMS OF AUTHORIZATION:

1. Applying for RGP authorization.  Prior to commencing a proposed activity, applicants 
seeking authorization under this RGP shall notify the Corps in accordance with RGP general 
condition number 18 (Notification).  If the Corps determines that an activity is not an eligible 
activity under the RGP, it will notify the applicant in writing within thirty (30) calendar days and 
provide instructions on the procedures to seek authorization under a standard permit, letter of 
permission or Nationwide permit.  If the Corps determines that a proposed activity is eligible for 
coverage under the RGP, it will notify the applicant within 45 calendar days of receipt of a 
complete application.  If the Corps does not provide a written response to the applicant within 
45 calendar days following receipt of a complete application, the applicant may presume the 
proposed activity is an eligible activity that may be covered under the RGP, provided the 
activity complies with all other terms and conditions of the RGP.

2. Impact Thresholds for waters of the U.S.  Impacts to waters of the U.S. shall be 
avoided and minimized to the maximum extent practicable.  The loss of waters of the U.S. 
(including wetlands) resulting from individual project impacts may not exceed a total of 1.5 
acres or more than 300 linear feet of perennial, intermittent or 3rd or higher order ephemeral 
streams (as defined in Table 2 of the RGP and further described in the HCP/NCCP), unless 
the linear foot limit is waived in writing by the Corps.  Additional restrictions are listed in the 
General and Activity-Specific Conditions.

3. Single and complete project.  The activity must be a single and complete project (see 
Definitions section).  The same RGP authorization cannot be used more than once for the 
same single and complete project. 

4. After-the-fact projects.  This RGP may not be used to authorize activities after they 
have impacted waters of the U.S.

5. Compliance with HCP/NCCP Conditions.  Activities to be authorized under this RGP 
must be HCP/NCCP Covered Activities and must fully comply with the HCP/NCCP.
Compliance with the HCP/NCCP requires applicants to implement the appropriate 
conservation measures outlined in Chapter 6 of the HCP/NCCP.

6. Special conditions.  The Corps may add special conditions to an authorization to 
ensure the activity complies with the terms and conditions of the RGP, and/or that adverse 
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impacts on the aquatic environment or other aspects of the public interest are individually and 
cumulatively minimal.

7. Activity completion.  Any activity authorized by the Corps under the RGP shall be 
completed by the date specified in “Permit Duration,” above.  Furthermore, activities authorized 
under this RGP that have commenced or are under contract to commence will have 12 months 
from the date of the RGP’s expiration, reissuance, modification or revocation to complete the 
activity under the terms and conditions of the RGP.

8. Discretionary Authority.  The Corps has the discretion to suspend, modify, or revoke 
authorizations under this RGP. This discretionary authority may be used by the Corps to also 
further condition or restrict the applicability of the RGP for cases in which it has concerns 
associated with the Clean Water Act Section 404(b)(1) Guidelines, or regarding any public 
interest factor.  Should the Corps determine that a proposed activity may have more than 
minimal individual or cumulative adverse impacts to aquatic resources or otherwise be contrary 
to the public interest, the Corps will modify the authorization to reduce or eliminate those 
adverse effects, or notify the applicant that the proposed activity is not authorized by the RGP 
and provide instructions on how to seek authorization under an individual permit.  The Corps 
may restore authorization under the RGP at any time it determines that the reason for 
asserting discretionary authority has been resolved or satisfied by a condition, project 
modification, or new information.  The Corps may also use its discretionary authority to modify, 
suspend, or revoke the RGP at any time.

GENERAL CONDITIONS:

The following general conditions apply to all Activity categories:

1. Threatened and Endangered Species: No activity is authorized under the RGP that does 
not comply with the mandatory terms and conditions of the USFWS’s “Programmatic Biological 
Opinion for a Regional General Permit for the East Contra Costa Habitat Conservation 
Plan/Natural Community Conservation Plan, Contra Costa County, California” (USFWS 
#81420-2011-F-0655, dated April 30, 2012) (copy attached).  The Biological Opinion contains 
mandatory terms and conditions to implement the reasonable and prudent measures that are 
associated with “incidental take” authorization under this RGP.  Authorization under this RGP 
is conditional upon your compliance with all of the mandatory terms and conditions of the 
Biological Opinion.  Failure to comply with the terms and conditions of the Biological Opinion 
would constitute non-compliance with the RGP.  The USFWS is the appropriate authority to 
determine compliance with the terms and conditions of the Biological Opinion, and with the 
ESA.  The permittee must comply with all applicable conditions of this Biological Opinion, 
including those ascribed to the Corps.  If the proposed activity may affect Federally-listed 
endangered or threatened species that are not covered under the Programmatic Biological 
Opinion, specifically, species under the authority of the National Marine Fisheries Service, the 
Corps will initiate consultation with the National Marine Fisheries Service, pursuant to Section 
7 of the Endangered Species Act, as appropriate.   
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2. Water Quality Certification: Section 401 Water Quality Certification is required for activities 
to be authorized by this RGP.  The Corps may require additional water quality management 
measures to ensure that the authorized activity does not result in more than minimal impacts, 
individually or cumulatively.  

3. Historic Properties:  No activity is authorized under the RGP if the activity may affect 
historic properties listed, or eligible for listing, in the National Register of Historic Places, until 
the requirements of Section 106 of the National Historic Preservation Act (NHPA), as 
amended, have been satisfied.  Applicants must notify the Corps if the activity may have the 
potential to cause effects to any historic properties listed, determined to be eligible for listing 
on, or potentially eligible for listing on the National Register of Historic Places, including 
previously unidentified historic properties. The Corps will consult with the State Historic 
Preservation Officer (SHPO), as appropriate, following the policy and procedural standards of 
33 CFR Part 325 Appendix C .

4. Unanticipated Cultural Resources Discoveries: If any previously unknown historic, 
cultural or archeological remains or artifacts are discovered while accomplishing an activity 
authorized by this RGP, this permit, the applicant must immediately notify the Corps, and to 
the maximum extent practicable, avoid construction activities that may affect the remains and 
artifacts until the required coordination has been completed. The Corps will initiate the Federal, 
Tribal, and state coordination required to determine if the items or remains warrant a recovery 
effort or if the site is eligible for listing in the National Register of Historic Places. 

5. Fills within 100-Year Floodplains: The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.  

6. Bed and Bank Stabilization: Bank stabilization activities are limited to: a) using the 
minimum amount of material needed for erosion protection; b) no more than 500 feet in length 
along the bank, unless this criterion is waived in writing by the Corps; and c) no more than an 
average of 1 cubic yard of material per running foot placed along the bank below the plane of 
the ordinary high water mark or high tide line, unless this criterion is waived in writing by the 
Corps.

7. Best Management Practices: Best Management Practices (BMPs) must be employed 
during construction and in project design to protect water quality and minimize impacts of 
stormwater runoff on aquatic resources. BMPs should be appropriately located in or adjacent 
to waters of the U.S. (e.g., silt curtains).  The applicant shall employ the following BMPs, as 
appropriate and feasible, in designing and constructing the project.  The applicant shall 
describe which BMPs are practicable as part of the notification procedure as per general 
condition #18, subpart (b): 

a. Preservation of natural resource features on the project site (e.g., floodplains, 
wetlands, streams, and other drainageways, grasslands, woodlands, and native soils); 

b. Preservation of natural water infiltration and storage characteristics of the site;
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c. Minimization of new impervious surfaces in project design (impervious surfaces 
may be minimized through practices such as reducing road widths and clustering 
developments designed around open space); 

d. Structural measures that provide water quality and quantity control; 

e. Construction BMPs; 

f.            Low impact development (LID) BMPs. 

Examples of structural BMPs include: vegetated natural buffers, grassed swales, infiltration 
trenches, level spreaders and channel grade controls.  Examples of construction BMPs 
include: matting and filter fencing, or other barrier methods to intercept/capture sediment. 

8. Proper Maintenance: Any authorized structure or fill shall be properly maintained, including 
maintenance necessary to ensure public safety and the movement of aquatic organisms. 

9. Aquatic Life Movements: No activity may substantially disrupt the necessary life cycle 
movement of aquatic species indigenous to the water body, including those species that 
normally migrate through the area, unless the activity’s primary purpose is to impound water.  
Culverts placed in streams must be installed to maintain low-flow conditions.  If feasible, they 
should be designed as open-bottom culverts. 

10. Equipment: Heavy equipment working in wetlands must be placed on mats, or other 
measures, such as low-ground pressure equipment, must be taken to minimize soil 
disturbance. 

11. Tribal Rights: No activity or its operation may impair reserved Tribal rights, including, but 
not limited to, reserved water rights and treaty fishing and hunting rights.

12. Water Supply Intakes: No discharge of dredged or fill material may occur in the proximity 
of a public water supply intake, except where the discharge is for the repair or improvement of 
the intake structure(s), and/or adjacent bank stabilization.  

13. Suitable Material: No discharge of dredged or fill material may consist of unsuitable 
material and material discharged must be free from toxic pollutants in toxic amounts (section 
307 of the Clean Water Act).  Unsuitable material includes, but is not limited to, trash, debris, 
car bodies, and asphalt.

14. Management of Water Flows: To the maximum extent practicable, the pre-construction 
course, condition, capacity, and location of open waters must be maintained.  The activity must 
be constructed to withstand expected high flows.  The activity must not restrict or impede the 
passage of normal or high flows, unless the primary purpose of the activity is to impound water 
or manage high flows.  The activity may alter the pre-construction course, condition, capacity, 
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and location of open waters if it benefits the aquatic environment (e.g., stream restoration 
project).

15. Migratory Bird Breeding Areas: Activities in waters of the U.S. that serve as breeding 
areas for migratory birds shall be avoided to the maximum extent practicable.  

16. Removal of Temporary Fills and Restoration of Affected Areas: Temporary fills shall 
be removed in their entirety and the affected areas returned to pre-construction elevations.  
The affected areas shall be revegetated with native vegetation upon completion of the project.
A restoration plan, which includes a 1-foot contour topographic map, must be submitted with 
the notification to the Corps.

17. Compensatory Mitigation: Compensatory mitigation for unavoidable impacts to waters of 
the U.S. must be accomplished by conforming to the minimum mitigation ratios set by the 
HCP/NCCP, as summarized in Table 1.  Mitigation proposals are required to be consistent with 
the Federal mitigation rule (33 CFR Part 332).

a. The preferred mechanism for providing compensatory mitigation is by acquiring 
mitigation bank credits or in-lieu fee (ILF) program credits from a Corps-approved bank or 
ILF program, respectively.  However, if an appropriate number and type of mitigation 
bank or ILF credits are not available at the time of notification (see general condition #18), 
permittee-responsible mitigation may be proposed.  Pursuant to the Federal mitigation 
rule, the preference hierarchy for use of banks, ILF programs and permittee-responsible 
to fulfill compensatory mitigation requirements can be overridden based on project-
specific considerations (33 CFR 332[b][2]). 

b. Prior to proceeding with the activity authorized by this RGP, a final mitigation 
plan must be approved by the Corps, and mitigation fees (if applicable, e.g., bank and/or 
ILF program) must be paid.  When mitigation fees are applicable, evidence of fee 
payment must be provided to the Corps before commencement of the activity authorized 
by this RGP can be initiated. 

c. If the RGP verification includes permittee-responsible compensatory mitigation, 
the mitigation plan must contain a reporting procedure consistent with the Corps’ 
mitigation rule (33 CFR Part 332.4[c][10]), Monitoring Requirements, as well as any 
Sacramento District and/or South Pacific Division compensatory mitigation guidance 
applicable at the time of application review. 

18. Notification: The applicant shall provide written notification (i.e., a complete application) 
for a proposed activity to be authorized under the RGP prior to commencing the activity.  The 
Corps’ receipt of the complete application is the date when the Corps receives all required 
notification information from the applicant (see below).  Written notification shall include all of 
the following: 
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a. A letter signed by the applicant requesting authorization under the RGP, 
identifying the Activity Category(s), a description of the proposed activity, the location of 
the activity (with latitude and longitude), and the area (in acres, and/or linear feet as 
applicable) of waters of the U.S., including wetlands, to be impacted; 

b. For each general and applicable activity-specific condition of this RGP, a brief 
narrative describing how the activity would comply with the condition, or that the condition 
does not apply;

c. A vicinity map, plan-view and cross-section drawings clearly depicting the 
location, size and dimensions of the proposed activity, including areas to be used for 
access and staging.  The drawings shall contain a title block, legend and scale, nearby 
structures, parcel boundaries, and dimensions of the proposed dock and associated 
access.  Unless waived on a case by case basis at the Corps' discretion, all drawings 
shall comply with the Updated Map and Drawing Standards for the South Pacific Division 
Regulatory Program, which can be found at 
http://www.spd.usace.army.mil/Missions/Regulatory/Public-Notices-and-
References/Article/651327/updated-map-and-drawing-standards/.

d. A delineation of aquatic resources in accordance with the Sacramento District’s 
Minimum Standards for Acceptance of Aquatic Resources Delineation Reports (available 
at http://www.spk.usace.army.mil/Portals/12/documents/regulatory/jd/minimum-
standards/Minimum_Standards_for_Delineation_with_Template-final.pdf), or updated 
standards adopted by the Sacramento District, unless specifically waived by the 
Sacramento District.

e. A written statement explaining how the activity has been designed to avoid and 
minimize adverse effects, both temporary and permanent, to waters of the U.S.

f.            A cultural resource survey report for the project site, including all staging, access 
and construction areas.  The report must be prepared in accordance with the March 24, 
2014, Sacramento District Guidelines for Compliance with Section 106 of the NHPA, 
which can be found at 
http://www.spk.usace.army.mil/Portals/12/documents/regulatory/sec-106-
tribal/FINAL_2014-03-24_Section-106-Guidelines.pdf (or more recent guidance, if 
applicable).

If the Corps determines that the activity complies with the terms and conditions of the RGP, 
including confirmation that proposed impacts to aquatic resources are minimal, the Corps will 
notify the applicant in writing and include any special conditions deemed necessary.  If the 
Corps determines the impacts of the proposed activity are more than minimal, the Corps will 
notify the applicant that the project does not qualify for authorization under the RGP and 
instruct the applicant on the procedures to seek authorization under an individual permit.  
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19. Reporting Responsibilities: The permittee must submit a letter report to the Corps within 
30 days of project completion.  The report will contain the following: 

a. The Corps’ file number;  
b. Photographs showing pre- and post-construction project conditions; 
c. A completed compliance certification. 

20. Access: The permittee must allow representatives from the Corps to inspect the 
authorized activity at any time deemed necessary to ensure that it is being or has been 
accomplished in accordance with the terms and conditions of the permit. 

21. Transfer of RGP Authorization: If the permittee sells the property associated with this 
permit, the permittee must obtain the signature and mailing address of the new owner on the 
permit verification letter, and forward a copy to this office to validate the transfer. 

ACTIVITY SPECIFIC GENERAL CONDITIONS: 

The following general conditions apply to Activity categories specified at the end of each 
condition.

1. Stream Setbacks.  Consistent with the requirements of the HCP/NCCP, stream setbacks 
shall be established.  See the HCP/NCCP for detailed stream setback requirements, 
summarized in Table 2 of this RGP.  Waters of the U.S. shall not be filled in order to meet the 
buffer requirements (Activity categories 1, 2, 3 and 5). 

2. Permanent Protections.  All preserved, created, restored or enhanced waters of the U.S. 
and adjacent buffers on the project site shall be preserved and permanently protected through 
a deed restriction, conservation easement, or other appropriate real estate or legal instrument, 
consistent with the requirements of the HCP/NCCP as determined by the Corps.  A recorded 
copy of the real estate instrument must be provided to the Corps prior to proceeding with any 
activity otherwise authorized by this RGP (Activity categories 1, 2, 3 and 5). 

3. Fencing and Signage.  Preserved areas on the project site must be fenced and signed as 
sensitive areas to discourage human disturbance (Activity categories 1, 2 and 3). 

4. Utility Lines.  All utility lines shall be constructed in accordance with the following:  

a. The construction area for linear utility line projects shall be limited to a width of 75 
feet, unless this limit is waived in writing by the Corps. 

b. For utility line projects, directional drilling, clear span or other techniques that do 
not contact the waterbody shall be used if the waterbody contains perennial flow.

c. Material resulting from trench excavation may be temporarily sidecast (up to 60 
days) into waters of the U.S., provided that the material is not placed in such a manner 



Page 10 Regional General Permit 1 

U.S. Army Corps of Engineers, Sacramento District 
1325 J Street, Room 1480, Sacramento, CA  95814-2922 

http://www.spk.usace.army.mil/organizations/cespk-co/regulatory/index.html

that is dispersed by currents or other forces.  The Corps may extend the period of 
temporary side casting for no more than a total of 180 days, where appropriate. 

d. Utility lines must not adversely alter existing hydrology, including draining of 
wetlands. In wetland areas, utility line trenches shall be lined with clay, or other 
impermeable materials or structures (such as cut-off walls) to ensure that the trench 
through which the utility line is installed does not drain waters of the U.S.  In addition, to 
prevent a french drain effect, gravel cannot be used as backfill material in the top 10 feet 
of the trench.

e. In wetland areas, the top 6”-12” of the trench shall be backfilled with topsoil 
excavated from the trench in the same stratification in which it was removed. 

f.            Excess material shall be removed to upland areas immediately upon completion 
of utility line construction in any segment of the project containing waters of the U.S.  In 
no case shall the excess material be left in place until the entire utility line is completed.

g. The construction area, including unprotected slopes and streambanks, shall be 
stabilized (e.g., blanketed and seeded) immediately upon completion of the utility line 
construction in any segment of the project.  In no case shall soil stabilization be delayed 
until the entire utility line is completed.

h. Temporarily disturbed construction areas must be restored to pre-construction 
conditions, including grading to original contours and revegetating (with native vegetation 
or other appropriate vegetation approved by the Corps) immediately upon completion of 
the project.  A restoration plan, which includes a 1-foot contour topographic map, shall be 
submitted with notification (Activity categories 1, 2, 3, 5 and 6). 

DEFINITIONS:

Activity is any discharge of dredged or fill material into waters of the U.S. under Section 404 of 
CWA.

Activity categories are descriptions of HCP/NCCP Covered Activities listed in this RGP for 
purposes of assigning activity-specific conditions. 

Activity-specific conditions are RGP conditions that would apply to specified Activity categories 
defined in this RGP. 

Applicant is the individual, organization, or company requesting authorization under the RGP.

Authorization is written verification by the Corps that an activity qualifies for, and may proceed 
under, the RGP provided all terms and conditions of the RGP are followed.
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Compensatory mitigation is the restoration, establishment (creation), enhancement, and/or in 
certain circumstances preservation of aquatic resources for the purposes of offsetting 
unavoidable adverse impacts which remain after all appropriate and practicable avoidance and 
minimization has been achieved.  See also “in-lieu fee” definition. 

Complete application is all required notification materials that must be submitted by the 
applicant to the Corps, as listed in general condition #18.  If all materials are not submitted, the 
application is considered incomplete.  

Conservancy is the East Contra Costa County Habitat Conservancy, a joint exercise of powers 
agency formed by the Cities of Brentwood, Clayton, Oakley and Pittsburg and Contra Costa 
County to perform the role of Implementing Entity for the HCP/NCCP.

Emergency refers to the guidance provided in 33 CFR 325.2(e)(4): “…a situation which would 
result in an unacceptable hazard to life, a significant loss of property, or an immediate, 
unforeseen, and significant economic hardship if corrective action requiring a permit is not 
undertaken within a time period less than the normal time needed to process the application 
under standard procedures.  This RGP does not cover any activities in waters of the U.S. 
conducted in emergency situations. 

General conditions are RGP conditions that would apply to all activities authorized. 

HCP/NCCP is the East Contra Costa County Habitat Conservation Plan/Natural Community 
Conservation Plan dated December, 2006.  The United States Fish and Wildlife Service 
(“USFWS”), under incidental take permit TE 160958-0, and the California Department of Fish 
and Game (“CDFG”), under incidental take permit 2835-2007-01-03, have approved the 
HCP/NCCP and have authorized the “HCP/NCCP Permittees” to take certain species of plants 
and wildlife listed under the ESA and/or covered under the state of California’s Natural 
Community Conservation Planning Act (NCCPA) while carrying out or approving certain 
development and other “covered activities.”  Take is defined under Federal and state laws.

HCP/NCCP Covered Activity means an activity or project within one of the categories of 
activities set forth in Section 2.3 of the HCP/NCCP that has been approved by an HCP/NCCP 
Permittee for coverage under the HCP/NCCP. 

HCP/NCCP Permittee is any of the following eight local agencies that have approved the 
HCP/NCCP and have been authorized by USFWS and CDFG to take certain species, as take 
is defined respectively under Federal and state law.  These are the Cities of Brentwood, 
Clayton, Oakley and Pittsburg, Contra Costa County, the Contra Costa County Flood Control 
and Water Conservation District, the Conservancy, and the East Bay Regional Park District.

Historic properties are as defined in 36 CFR Part 800.16(l).  It means any prehistoric or historic 
district, site, building, structure, or object included in, or eligible for inclusion in, the National 
Register of Historic Places maintained by the Secretary of the Interior.  This term includes 
artifacts, records, and remains that are related to and located within such properties.  The term 
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includes properties of traditional religious and cultural importance to an Indian tribe or Native 
Hawaiian organization and that meet the National Register criteria. 

Impact is the direct and indirect loss of waters of the U.S., including wetlands, which results 
from the discharge of dredged and/or fill material into waters of the U.S. associated with 
implementation of a proposed activity.  See also “loss of waters” definition.

Independent utility is a test to determine what constitutes a single and complete non-linear 
project in the Corps Regulatory Program.  A project is considered to have independent utility if 
it would be constructed absent the construction of other projects in the project area.  Portions 
of a multi-phase project that depend upon other phases of the project do not have independent 
utility.  Phases of a project that would be constructed even if the other phases were not built 
can be considered as separate single and complete projects with independent utility. 

In-lieu fee refers to an in-lieu fee (ILF) program as defined in 33 CFR Part 332.2. An ILF 
program involves the restoration, establishment (creation), enhancement and/or preservation 
of aquatic resources through funds paid to a governmental or non-profit natural resources 
management entity to satisfy compensatory mitigation (see above definition) requirements for 
Department of the Army (DA) permits.  As required by 33 CFR Part 332.8(a), all ILF programs 
must be approved prior to being used to provide compensatory mitigation for projects 
authorized by the Corps. 

Loss of waters of the U.S. refers to waters that are permanently adversely affected by filling, 
flooding, excavation, or drainage because of the regulated activity.  Permanent adverse effects 
include permanent discharges of dredge or fill material that change an aquatic area to dry land, 
increase the bottom elevation of a waterbody, or change the use of an aquatic feature.  The 
acreage of loss of waters of the U.S. is a threshold measurement of the impact to jurisdictional 
waters for determining if the project may qualify for the RGP; it is not a net threshold that is 
calculated after considering compensatory mitigation that may be used to offset losses of 
aquatic functions and services.  The loss of stream bed includes the acres or linear feet of 
stream bed that are filled or excavated as a result of the regulated activity. 

Mitigation bank is a site where aquatic resources (e.g., wetlands, streams) are restored, 
established, enhanced, and/or preserved for the purpose of providing compensatory mitigation 
for impacts authorized by DA permits. 

Notification is the submission of required information by the applicant to the Corps for a 
complete application.  

Permittee is an entity that has received authorization to conduct activities in waters of the U.S. 
under this RGP. 

Permittee-responsible mitigation refers to a type of compensatory mitigation as defined in 33 
CFR Part 332.2, entailing aquatic resource restoration, establishment, enhancement, and/or 
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preservation activity undertaken by the permittee (or an authorized agent or contractor) to 
provide compensatory mitigation for which the permittee retains full responsibility. 

Plan Area is the area shown in Figure 1-1 of the HCP/NCCP and Figures 1a and 1b of this 
RGP.  It is the area analyzed by the HCP/NCCP and covered by the USFWS and CDFG 
incidental take permits issued pursuant to the HCP/NCCP.  In the HCP, the Plan Area is also 
referred to as the “Inventory Area.”  This RGP uses the term Plan Area.   

Project site is the land, including waters of the U.S. and uplands, utilized for a single and 
complete project.  The project site includes the land cleared, graded, and/or filled to construct 
the single and complete2 project, including any buildings, utilities, stormwater management 
facilities, roads, yards, and other attendant features.  Temporary construction areas (e.g., 
access and staging) are included.  The project site also includes any other land and attendant 
features that are used in conjunction with the single and complete project, such as open 
space, roads and utilities.  

Single and complete linear project is a project constructed for the purpose of getting people, 
goods, or services from a point of origin to a terminal point, which often involves multiple 
crossings of one or more waterbodies at separate and distant locations, as defined in the Final 
Rule for Issuance of the 2017 Nationwide Permits (Federal Register Vol. 82[4], January 6, 
2017).
Single and complete non-linear project is the total project proposed or accomplished by one 
owner/developer or partnership or other association of owners/developers.  A single and 
complete non-linear project must have independent utility (see definition of ‘‘independent 
utility’’).

Special conditions are conditions added by the Corps for projects on a case-by case basis to 
ensure an activity has minimal impacts on aquatic resources and complies with the RGP.  The 
Corps’ authority to require special conditions is provided in 33 CFR Part 325.4(a). 

Stream order refers to the numeric identification of the reaches within a stream network.  This 
document follows the stream ordering system of Strahler (1964)3.  In this system, a first order 
stream is a stream with an identifiable bed and bank, without any tributary streams.  A second 
order stream is formed by the confluence of two first order streams.  A third order stream is 
formed by the confluence of two second order streams, and so on.  Addition of a lesser order 
stream does not change the stream order of the trunk stream. 

Suspension is the temporary cancellation of the authorization while a decision is made to 
modify, revoke or reinstate the authorization.  

                                            
2 Linear or non-linear (see definitions below). 
3 Strahler, A.N. 1964. Quantitative Geomorphology of drainage basins and channel networks; section 4-2, in 
Handbook of Applied Hydrology, ed. Ven te Chow, McGraw-Hill, New York. 
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Terms and conditions are the parameters, including thresholds, limitations and requirements, 
for completing an activity under the RGP.  These parameters are described in each Activity 
category and in the general conditions and Activity-specific conditions.  Special conditions may 
also be added by the Corps on individual authorizations to ensure an activity has minimal 
individual and cumulative impacts.  

Urban Limit Line is the boundary for urban growth that has been set for Contra Costa County 
in the Contra Costa County General Plan, as amended from time to time.

Utility line is any pipeline used to transport a gaseous, liquid, liquefiable or slurry substance for 
any purpose, and any cable, line or wire used to transmit electrical energy, telephone, radio 
signals, television signals or data communication.  This definition does not include pipes or 
ditches which serve to drain a water of the United States, such as drainage tile; however, it 
does apply to pipes conveying drainage from one area to another.

Waters of the U.S. are as defined in 33 CFR Part 328.3(a). 

Definitions found at 33 CFR Parts 320-323, 325-329, and 331-332 and 40 CFR Part 230 are 
also applicable to this RGP and are incorporated by reference herein.

FURTHER INFORMATION:  

1. Congressional Authorities:  This RGP has been issued under Section 404 of the Clean 
Water Act (33 U.S.C. 1344). 

2. District Engineers have the authority to determine if an activity complies with the terms and 
conditions of this RGP. 

3. This RGP does not obviate the need to obtain other Federal, state, or local permits, 
approvals, or authorizations required by law. 

4. This RGP does not grant any property rights or exclusive privileges. 

5. This RGP does not authorize any injury to the property or rights of others. 

6. This RGP does not authorize interference with any existing or proposed Federal project. 

7. Limits of Federal Liability.  In issuing this RGP, the Federal Government does not assume 
any liability for the following: 

a. Damages to the permitted project or uses thereof as a result of other permitted or 
unpermitted activities or from natural causes. 

b. Damages to the permitted project or uses thereof as a result of current or future activities 
undertaken by or on behalf of the United States in the public interest. 
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Application Form and Planning Survey Report  

Please complete this application to apply for take authorization under the state and federal East Contra Costa County HCP/NCCP incidental 
take permits. The East Contra Costa County Habitat Conservancy (“Conservancy”) or local jurisdiction (City of Brentwood, City of Clayton, City 
of Oakley, City of Pittsburg, and Contra Costa County) may request more information in order to deem the application complete. 

I.  PROJECT OVERVIEW 

PROJECT  I NFORM AT ION  

PROJECT NAME:  Three Creeks Parkway Restoration Project at Marsh Creek 

PROJECT TYPE:  Residential         Commercial         Transportation      Utility        Other  creek restoration

PROJECT DESCRIPTION (BRIEF):  to improve flood protection and restore Marsh Creek at the confluence of Sand Creek and Deer Creek 

PROJECT ADDRESS/LOCATION:  Marsh Creek channel between Dainty Avenue and the railroad crossing. 

PARCEL/PROJECT SIZE (ACRES):  23.076 acres 

PROJECT APN(S):  017-170-007, 017-170-008, 017-17c-004 

APPLICATION SUBMITTAL DATE:  FINAL PSR DATE:  (City/County/Conservancy use) 

LEAD PLANNER:  Claudia Gemberling, (925) 313-2192, claudia.gemberling@pw.cccounty.us

JURISDICTION:     City of Brentwood      City of Clayton      City of Oakley     City of Pittsburg     

 Contra Costa County      Participating Special Entity* 

DEVELOPMENT FEE ZONE:    Zone I           Zone II             Zone III           Zone IV 
See figure 9-1 of the HCP/NCCP at www.cocohcp.org for a generalized development fee zone map. Detailed development fee zone 
maps by jurisdiction are available from the jurisdiction. 

PROJECT  APPLIC A NT  I N FO RMA TIO N  

APPLICANT’S NAME:  Contra Costa County Flood Control & Water Conservation District 

AUTHORIZED AGENT’S NAME AND TITLE:  Mike Carlson 

PHONE NO.:  (925) 313-2000 APPLICANT’S E-MAIL:  Mike.Carlson@pw.cccounty.us 

MAILING ADDRESS:   255 Glacier Drive, Martinez, CA  94553

BIOLOGI ST  I NF ORM AT IO N 1 

BIOLOGICAL/ENVIRONMENTAL FIRM:  Wood Biological Consulting 

CONTACT NAME AND TITLE:  Chris Rogers 

PHONE NO.:  (415) 254-4835 CONTACT’S E-MAIL:  chris@wood-biological.com 

MAILING ADDRESS:   PO Box 1569, El Granada, CA 94018 

1 A USFWS/CDFW-approved biologist (project-specific) is required to conduct the surveys. Please submit biologist(s) approval request to the Conservancy. 

*Participating Special Entities are organizations not subject to the authority of a local jurisdiction. Such organizations may include school 
districts, irrigation districts, transportation agencies, local park districts, geological hazard abatement districts, or other utilities or special 
districts that own land or provide public services. 



   

II.  PROJECT DETAILS 

Please complete and/or provide the following attachments: 
 

1) Project Description 
Attach as Attachment A: Project Description. Provide a detailed written description that concisely and 
completely describes the project and location. Include the following information: 

� All activities proposed for the site or project, including roads utilized, construction staging areas, and the 
installation of underground facilities, to ensure the entire project is covered by the HCP/NCCP permit 

� Proposed construction dates, including details on construction phases, if applicable 
� Reference a City/County application number for the project, if applicable 
� General Best Management Practices, if applicable 
� If the project will have temporary impacts, please provide a restoration plan describing how the site will 

be restored to pre-project conditions, including revegetation seed mixes or plantings and timing 
 

2) Project Vicinity Map 
Provide a project vicinity map. Attach as Figure 1 in Attachment B: Figures.  
 

3) Project Site Plans 
Provide any project site plans for the project. Attach as Figure 2 in Attachment B: Figures. 

 
4) CEQA Document 

Indicate the status of CEQA documents prepared for the project. Provide additional comments below table if 
necessary. 

 
Type of Document Status Date Completed 

  Initial Study adopted; addendum is pending 8/2/2016; adopted 9/27/16 
  Notice of Preparation             
  Draft EIR             
  Final EIR             
  Notice of Categorical Exemption             
  Notice of Statutory Exemption             
  Other (Mitigated Neg Declaration) adopted; addendum is pending 8/2/2016; adopted 9/27/16 

 

III.  EXISTING CONDITIONS AND IMPACTS  

Please complete and/or provide the following attachments: 
 

1) Field-Verified Land Cover Map2 
Attach a field-verified land cover map in Attachment B: Figures and label as Figure 3. The map should contain 
all land cover types present on-site overlaid on aerial/satellite imagery. Map colors for the land cover types 
should conform to the HCP/NCCP (see Figure 3-3: Landcover in the Inventory Area for land cover type legend).  
 

2) Photographs of the Project Site 
Attach representative photos of the project site in Attachment B: Figures and label as Figure 4. Please provide 
captions for each photo.

                                                           
2 For PSEs and city or county public works projects, please also identify permanent and temporary impact areas by overlaying crosshatching (permanent impacts) and 
hatching (temporary impacts) on the land cover map.  



3) Land Cover Types and Impacts and Supplemental Tables

� For all terrestrial land cover types please provide calculations to the nearest hundredth of an acre (0.01).
For aquatic land cover types please provide calculations to the nearest thousandth of an acre (0.001). 

� Permanent Impacts are broadly defined in the ECCC HCP/NCCP to include all areas removed from an undeveloped or
habitat-providing state and includes land in the same parcel or project that is not developed, graded, physically altered, 
or directly affected in any way but is isolated from natural areas by the covered activity. Unless such undeveloped land is
dedicated to the Preserve System or is a deed-restricted creek setback, the development mitigation fee will apply (if 
proposed, would require Conservancy approval). 

� Temporary Impacts are broadly defined in the ECCC HCP/NCCP as any impact on vegetation or habitat that does not 
result in permanent habitat removal (i.e. vegetation can eventually recover).

� If wetland (riparian woodland/scrub, wetland, or aquatic) land cover types are present on the parcel but will not be 
impacted please discuss in the following section 4) Jurisdictional Wetlands and Waters. Wetland impact fees will only be 
charged if wetland features are impacted. However, development fees will apply to the entire parcel.

� Stream land cover type is considered a linear feature where impacts are calculated based on length impacted. The 
acreage within a stream, below Top of Bank (TOB), must be assigned to the adjacent land cover type(s). Insert area of 
impact to stream below TOB in parentheses after the Land Cover acreage number (e.g., Riparian Woodland/Scrub: 10
(0.036) – where 10 is the total impacted acreage including 0.036 acre, which is the acreage within stream TOB). 
Complete following supplemental Stream Feature Detail table to provide information for linear feet.

� Total Impacts acreage should be the total parcel acreage (development project) or project footprint acreage (rural 
infrastructure or utility project).

Table 1:  Land Cover Types and Impacts  

Land Cover Type Permanent 
Impacts 

Temporary 
Impacts 

Stream Setback Preserve System 
Dedication 

Grassland 
     Annual Grassland 
     Alkali Grassland 
     Ruderal 1.262 14.221 
Shrubland 
     Chaparral and Scrub 
Woodland 
     Oak Savannah 
     Oak Woodland 
Riparian 
     Riparian Woodland/Scrub 
Wetland 
     Permanent Wetland 
     Seasonal Wetland 
     Alkali Wetland 
Aquatic 
     Aquatic (Reservoir/Open Water) 
     Slough/Channel 0.057 
     Pond 
     Stream (in linear feet) - - 
Irrigated Agriculture 
     Pasture 
     Cropland 
     Orchard 
     Vineyard 
Other 
     Nonnative woodland 
     Wind turbines 
Developed (not counted toward Fees) 
     Urban 1.117 1.266 
     Aqueduct 
     Turf 
     Landfill 

TOTAL IMPACTS ����� 15.54� 

Proposed for HCP/NCCP 
Dedication on the Parcel 

(Requires Conservancy Approval) 



   

Identify any uncommon vegetation and uncommon landscape features : 
 
Supplemental to Table 1: Uncommon Vegetation and Landscape Features 

 

 
 

Please provide details of impacts to stream features:  
 
 Stream Name:  Marsh Creek 

 Watershed:   Marsh Creek

Supplemental to Table 1: Stream Feature Detail5 

  

                                                           
3 These acreages are for Conservancy tracking purposes. Impacts to these uncommon vegetation and landscape features should be accounted for within the land cover 
types in Table 1 (e.g., x acres of purple needlegrass in this supplemental table should be accounted for within annual grassland in Table 1). 
4 Insert amount/number, not acreage. Provide additional information on these features in Attachment A: Project Description. 
5 Use more than 1 row as necessary to describe impacts to streams on site. 
6 See glossary (Appendix A) for definition of stream type and order. 
7 Stream length is measured along stream centerline, based on length of impact to any part of the stream channel, TOB to TOB. 

 Permanent 
Impacts 

Temporary 
Impacts 

Uncommon Grassland Alliances   
Purple Needlegrass Grassland             
Blue Wildrye Grassland             
Creeping Ryegrass Grassland             
Wildflower Fields             
Squirreltail Grassland             
One-sided Bluegrass Grassland             
Serpentine Bunchgrass Grassland             
Saltgrass Grassland             
Alkali Sacaton Bunchgrass Grassland             

  Other                    
Uncommon Landscape Features   

Rock Outcrops             
Caves             
Springs and seeps             
Scalds             
Sand Deposits             

  Mines4             
  Buildings (bat roosts)3             
  Potential nest sites (trees or cliffs)3             

Stream Width Stream Type6 Permanent Impacts 
(linear feet)7 

Temporary Impacts 
(linear feet)7 

  ≤ 25 feet wide 
  > 25 feet wide

   Perennial 
   Intermittent 
   Ephemeral, 3rd or higher order       
   Ephemeral, 1st or 2nd order 

0 
 

4,000 
 

  ≤ 25 feet wide 
  > 25 feet wide

   Perennial 
   Intermittent 
   Ephemeral, 3rd or higher order       
   Ephemeral, 1st or 2nd order 

      
 

      
 

  ≤ 25 feet wide 
  > 25 feet wide

   Perennial 
   Intermittent 
   Ephemeral, 3rd or higher order       
   Ephemeral, 1st or 2nd order 

      
 

      
 



   

4) Summary of Land Cover Types 
Please provide a written summary of descriptions for land cover types found on site including characteristic 
vegetation. 

Helminthotheca echioides Convolvulus 
arvensis Festuca perenne Carduus pycnocephalus Bromus 
diandrus Lactuca serriola Hirschfeldia incana Malva 
nicaeensis Erodium cicutarium Raphanus sativus Avena 
fatua

Sida leprosa Epilobium brachyantherum
Amsinckia intermedia Croton setiger Baccharis pilularis Distichlis 

spicata Quercus agrifolia Quercus lobata

Typha latifolia
Schoenoplectus californicus Schoenoplectus americanus Cyperus 

eragrostis Nasturtium officinale
Populus fremontii Salix gooddingii Salix lasiolepis

Fraxinus latifolia

Paspalum disthichum
Polypogon viridis Mentha aquatica

 

5) Jurisdictional Wetlands and Waters 
If wetlands and waters are present on the project site, project proponents must conduct a delineation of 
jurisdictional wetlands and waters. Jurisdictional wetlands and waters are defined on pages 1-18 and 1-19 of the 
ECCC HCP/NCCP as the following land cover types: permanent wetland, seasonal wetland, alkali wetland, 
aquatic, pond, slough/channel, and stream. It should be noted that these features differ for federal and state 
jurisdictions. If you have identified any of these land cover types in Table 1, complete the section below. 

 
a) Attach the wetland delineation report as Attachment E: Wetland Delineation. If a wetland delineation has 

not been completed, please explain below in section 4c. 



   

 
b) Please check the following permits the project may require. Please submit copies of these permits 

to the Conservancy prior to the start of construction: 

 
 

c) Provide any additional information on impacts to jurisdictional wetland and waters below, 
including status of the permit(s): 

 

6) Species-Specific Planning Survey Requirements  
Based on the land cover types found on-site and identified in Table 1, check the applicable boxes in Table 2a.  

Table 2a. Species –Specific Planning Survey Requirements 
Land Cover Type 
in Project Area Required Survey Species Habitat Element in Project Area Planning Survey Requirement9 Info in 

HCP 
  Grasslands, 

oak savannah, 
agriculture, or 
ruderal 

  San Joaquin kit fox Assumed if within modeled range 
of species 

If within modeled range of species, 
identify and map potential breeding or 
denning habitat within the project site 
and a 250-ft radius around the project 
footprint.  

pp. 6-37 
to 6-38 

  Western burrowing     
        owl 

Assumed Identify and map potential breeding 
habitat within the project site and a 
500-ft radius around the project 
footprint. Please note the HCP 
requires buffers for occupied burrows. 
Surveys may need to encompass an 
area larger than the project footprint. 

pp. 6-39 
to 6-41 

  Aquatic 
(ponds, 
wetlands, 
streams, sloughs, 
channels, and 
marshes) 

  Giant garter snake Aquatic habitat accessible from 
the San Joaquin River 

Identify and map potential habitat. pp. 6-43 
to 6-45 

  California tiger  
        salamander 

Ponds and wetlands 
Vernal pools 
Reservoirs 
Small lakes 

Identify and map potential breeding 
habitat. Document habitat quality and 
features. Provide the Conservancy 
with photo-documentation and report. 

pp. 6-45 

                                                           
8 The USACE Sacramento District issued a Regional General Permit 1 (RGP) related to ECCC HCP/NCCP covered activities. The RGP is designed to streamline wetland 
permitting in the entire ECCC HCP/NCCP Plan Area by coordinating the avoidance, minimization, and mitigation measures in the Plan with the Corps’ wetland 
permitting requirement. Applicants seeking authorization under this RGP shall notify the Corps in accordance with RGP general condition number 18 (Notification). 
9 The planning survey requirements in this table are not comprehensive. Please refer to Chapter 6.4.3 in the ECCC HCP/NCCP for more detail. 



   

  California  
        red-legged frog 

Slow-moving streams, ponds and 
wetlands 

Identify and map potential breeding 
habitat. Document habitat quality and 
features. Provide the Conservancy 
with photo-documentation and report. 

p. 6-46 

  Covered shrimp  Seasonal wetlands 
Vernal pools 
Sandstone rock outcrops 
Sandstone depressions 

Identify and map potential habitat. 
Please note the HCP requires a 50 foot 
non-disturbance buffer from seasonal 
wetlands that may be occupied by 
covered shrimp. Surveys may need to 
encompass an area larger than the 
project footprint. 

pp. 6-46 
to 6-48 

  Any   Townsend’s big-eared 
bat 

Rock formations with caves 
Mines 
Abandoned buildings outside 
urban area 

Map and document potential breeding 
or roosting habitat. 

pp. 6-36 
to 6-37 

  Swainson’s hawk Potential nest sites within 1,000 
feet of project 

Inspect large trees for presence of nest 
sites. Document and map. 

pp. 6-41 
to 6-43 

  Golden Eagle Potential nest sites with ½ mile of 
project  

Inspect large trees for presence of nest 
sites. Document and map. 

pp. 6-38 
to 6-39 

Surveys for all covered species must be conducted by a qualified biologist (USFWS/CDFW project-specific approved). Please submit biologist 
approval request to the East Contra Costa County Habitat Conservancy. 
Surveys for all covered species must be conducted according to the respective USFWS or CDFW survey protocols, as identified in Chapter 
6.4.3 in the HCP/NCCP. 

 
7) Planning Survey Species Habitat Maps 

Provide Planning Survey Species Habitat Maps as required in Table 2a, attach as Figure 5 in Attachment B: 
Figures. 

8) Results of Species Specific Surveys 
Provide a written summary describing the results of the planning surveys. Please discuss the location, quantity, 
and quality of suitable habitat for specified covered wildlife species on the project site.  

 
Survey Methods 

Survey Results and Discussion 



   



   

 
9) Covered and No-Take Plants 

Please check the applicable boxes in Table 2b based on the land cover types found in the project area. If suitable 
land cover types are present on site, surveys must be conducted using approved CDFW/USFWS methods during 
the appropriate season for identification of covered and no-take species (see page 6-9 of the ECCC HCP/NCCP). 
Reference populations of covered and no-take plants should be visited, where possible, prior to conducting 
surveys to confirm that the plant species is visible and detectable at the time surveys are conducted. In order to 
complete all the necessary covered and no-take plant surveys, spring, summer, and fall surveys may be required.  

 
Table 2b. Covered and No-Take Plant Species 

Plant Species 

Covered 
(C) or No-
Take (N) 

Associated Land 
Cover Type 

Typical Habitat or Physical Conditions, if 
Known 

Typical Blooming 
Period 

Suitable Land 
Cover Type 
Present 

Adobe navarretia              
(Navarretia nigelliformis ssp. 
radians) a 

C Annual Grassland Generally found  on clay barrens in 
Annual Grassland b 

Apr–Jun    Yes 
 No 

Alkali milkvetch 
(Astragalus tener ssp. tener) 

N Alkali grassland  
Alkali wetland 
Annual grassland 
Seasonal wetland 

Generally found in vernally moist habitat 
in soils with a slight to strongly elevated 
pH 

Mar–Jun  Yes 
 No 

Big tarplant  
(Blepharizonia plumosa) 

C Annual grassland Elevation below 1500 feet d most often on 
Altamont Series or Complex soils 

Jul–Oct  Yes 
 No 

Brewer’s dwarf flax 
(Hesperolinon breweri) 

C Annual grassland  
Chaparral and scrub 
Oak savanna 
Oak woodland 

Generally, restricted to grassland areas 
within a 500+ buffer from oak woodland 
and/or chaparral/scrub d 

May–Jul  Yes 
 No 

Brittlescale  
(Atriplex depressa) 

C Alkali grassland  
Alkali wetland 

Restricted to soils of the Pescadero or 
Solano soil series; generally found in 
southeastern region of plan area d 

May–Oct  Yes 
 No 

Caper-fruited tropidocarpum 
(Tropidocarpum capparideum) 

N Alkali grassland  Mar–Apr  Yes 
 No 

Contra Costa goldfields 
(Lasthenia conjugens) 

N Alkali grassland  
Alkali wetland 
Annual grassland 
Seasonal wetland 

Generally found in vernal pools Mar–Jun  Yes 
 No 

Diablo Helianthella 
(Helianthella castanea) 

C Chaparral and scrub 
Oak savanna 
Oak woodland 

Elevations generally above 650 feet d Mar–Jun  Yes 
 No 

Diamond-petaled poppy 
(Eschscholzia rhombipetala) 

N Annual grassland  Mar–Apr  Yes 
 No 



   

Large-flowered fiddleneck  
(Amsinckia grandiflora) 

N Annual grassland Generally on clay soil Apr–May  Yes 
 No 

Mount Diablo buckwheat  
(Eriogonum truncatum) 

N Annual grassland 
Chaparral and scrub 

Ecotone of grassland and chaparral/scrub Apr–Sep   Yes 
 No 

Mount Diablo fairy-lantern  
(Calochortus pulchellus) 

C Annual grassland 
Chaparral and scrub 
Oak savanna 
Oak woodland 

Elevations generally between 650 and 
2,600d 

Apr–Jun  Yes 
 No 

Mount Diablo Manzanita 
(Arctostaphylos auriculata) 

C Chaparral and scrub Elevations generally between 700 and 
1,860 feet; restricted to the eastern and 
northern flanks of Mt. Diablo d  and the 
vicinity of Black Diamond Mines 

Jan–Mar    Yes 
 No 

Recurved larkspur   
(Delphinium recurvatum) 

C Alkali grassland 
Alkali wetland 

 Mar–Jun  Yes 
 No 

Round-leaved filaree  
(California macrophylla) c 

C Annual grassland  
 

Mar–May  Yes 
 No 

San Joaquin spearscale  
(Extriplex joaquiniana) e 

C Alkali grassland  
Alkali wetland 

 Apr–Oct  Yes 
 No 

Showy madia  
(Madia radiata) 

C Annual grassland 
Oak savanna  
Oak woodland 

Primarily occupies open grassland or 
grassland on edge of oak woodland 

Mar–May  Yes 
 No 

a The species Navarretia nigelliformis subsp. nigelliformis is no longer considered to occur within Contra Costa County based on specimen annotations at the UC and Jepson Herbaria at the University of 
California Berkeley as well as the opinions of experts in the genus. This taxon is now recognized as Navarretia nigelliformis subsp. radians. Any subspecies of Navarretia nigelliformis encountered as a part of 
botanical surveys in support of a PSR should be considered as covered under this HCP/NCCP.  
b Habitat for the Navarretia nigelliformis subspecies that occurs within the inventory are is inaccurately described in the HCP/NCCP as vernal pools. The entity within the Inventory generally occupies clay 
barrens within Annual Grassland habitat, which is an upland habitat type. 
c From California Native Plant Society. 2007. Inventory of Rare and Endangered Plants (online edition, v7-07d). Sacramento, CA. Species may be identifiable outside of the typical blooming period; a 
professional botanist shall determine if a covered or no take plant occurs on the project site. Reference population of covered and no-take plants should be visited, where possible, prior to conducting surveys 
to confirm that the plant is visible and detectable at the time surveys are conducted. 
d See Species Profiles in Appendix D of the Final HCP/NCCP. Reference populations of covered and no-take plants should be visited, where possible, prior to conducting surveys to confirm that the plant 
species is visible and detectable at the time surveys are conducted. 
e In the recent update to the Jepson eflora (JFP 2013) Atriplex joaquinana has been circumscribed and segregated into a new genus called Extriplex based on the work of Elizabeth Zacharias and Bruce Baldwin 
(2010). The etymology of the genus Extriplex means, “beyond or outside Atriplex”.  

 
 

10) Results of Covered and No-Take Plant Species 
Provide a written summary describing the results of the planning surveys conducted as required in Table 2b. 
Describe the methods used to survey the site for all covered and no-take plants, including the dates and times of 
all surveys conducted (see Tables 3-8 and 6-5 of the ECCC HCP/NCCP for covered and no-take plants), including 
reference populations visited prior to conducting surveys. 

 
 If any covered or no-take plant species were found, include the following information in the results summary: 

� Description and number of occurrences and their rough population size. 
� Description of the “health” of each occurrence, as defined on pages 5-49 and 5-50 of the HCP/NCCP. 
� A map of all the occurrences.  
� Justification of surveying time window, if outside of the plant’s blooming period. 
� The CNDDB form(s) submitted to CDFW (if this is a new occurrence). 
� A description of the anticipated impacts that the covered activity will have on the occurrence and how the 

project will avoid impacts to all covered and no-take plant species. If impacts to covered plant species 
cannot be avoided and plants will be removed by covered activity, the Conservancy must be notified and 
has the option to salvage the covered plants. All projects must demonstrate avoidance of all six no-take 
plants (see table 6-5 of the HCP/NCCP).  

  



   

IV. SPECIES-SPECIFIC AVOIDANCE AND MINIMIZATION  REQUIREMENTS 

Please complete and/or provide the following attachments: 
 

1) Species-Specific Avoidance and Minimization for Selected Covered Wildlife 
Complete the following table and check the applicable box for covered species determined by the planning surveys. 
 
Table 3. Summary of Applicable Preconstruction Surveys, Avoidance and Minimization, and Construction 
Monitoring Requirements10 

Species Preconstruction Survey 
Requirements 

Avoidance and Minimization 
Requirements Construction Monitoring Required Info in 

HCP 
  San   

       Joaquin  
       kit fox 

� On project footprint and 250-ft 
radius, map all dens (>5 in. 
diameter) and determine status 

� Provide written survey results 
to USFWS within 5 working 
days after surveying 

� Monitor dens 
� Destroy unoccupied dens 
� Discourage use of occupied (non-

natal) dens 

� Establish exclusion zones ( >50 ft 
for potential dens, and >100 ft for 
known dens) 

� Notify USFWS of occupied natal 
dens 

pp. 6-37 
to 6-38 

  Western  
       burrowing  
       owl 

� On project footprint and 500-ft 
radius, identify and map all 
owls and burrows, and 
determine status 

� Document use of habitat (e.g. 
breeding, foraging)  

� Avoid occupied nests during 
breeding season (Feb-Sep) 

� Avoid occupied burrows during 
nonbreeding season (Sep – Feb) 

� Install one-way doors in occupied 
burrow (if avoidance not possible) 

� Monitor burrows with doors 
installed 

� Establish buffer zones (250 ft 
around nests) 

� Establish buffer zones (160 ft 
around burrows) 

pp. 6-39 
to 6-41 

  Giant  
       garter  
       snake 

� Delineate aquatic habitat up to 
200 ft from water’s edge on 
each side 

� Document any occurrences 

� Limit construction to Oct-May 
� Dewater habitat April 15 – Sep 30 

prior to construction 
� Minimize clearing for construction 

� Delineate 200 ft buffer around 
potential habitat near construction 

� Provide field report on monitoring 
efforts 

� Stop construction activities if 
snake is encountered; allow snake 
to passively relocate 

� Remove temporary fill or debris 
from construction site 

� Mandatory training for 
construction personnel 

pp. 6-43 
to 6-45 

  California   
       tiger  
       salamander 

� Provide written notification to 
USFWS and CDFW regarding 
timing of construction and 
likelihood of occurrence on site 

� Allow agency staff to translocate 
species, if requested 

� None p. 6-45 

  California  
       red-legged  
       frog 

� Provide written notification to 
USFWS and CDFW regarding 
timing of construction and 
likelihood of occurrence on site 

� Allow agency staff to translocate 
species, if requested 

� None p. 6-46  

  Covered  
       shrimp  

� Establish presence/absence 
� Document and evaluate use of 

all habitat features (e.g. vernal 
pools, rock outcrops) 

� Establish buffer near construction 
activities 

� Prohibit incompatible activities  

� Establish buffer around outer edge 
of all hydric vegetation associated 
with habitat (50 ft or immediate 
watershed, whichever is larger) 

� Mandatory training for 
construction personnel 

pp. 6-46 
to 6-48 

  Townsend’s  
       big-eared  
       bat 

� Establish presence/absence 
� Determine if potential sites 

were recently occupied (guano) 

� Seal hibernacula before Nov 
� Seal nursery sites before April 
� Delay construction near occupied 

sites until hibernation or nursery 
seasons are over 

� None pp. 6-36 
to 6-37 

  Swainson’s  
       hawk 

� Determine whether potential 
nests are occupied 

� No construction within 1,000 ft of 
occupied nests within breeding 
season (March 15 - Sep 15) 

� If necessary, remove active nest 
tree after nesting season to 
prevent occupancy in second year. 

� Establish 1,000 ft buffer around 
active nest and monitor 
compliance (no activity within 
established buffer) 

pp. 6-41 
to 6-43 

  Golden  
       Eagle 

� Establish presence/absence of 
nesting eagles 

� No construction within ½ mile near 
active nests (most activity late Jan 
– Aug) 

� Establish ½ mile buffer around 
active nest and monitor 
compliance with buffer 

pp. 6-38 
to 6-39 

                                                           
10 The requirements in this table are not comprehensive; they are detailed in the next section on the following page. 



   

 
2) Required Preconstruction Surveys, Avoidance and Minimization, and Construction Monitoring 

All preconstruction surveys shall be conducted in accordance with the requirements set forth in Section 6.4.3, 
Species-Level Measures, and Table 6-1 of the ECCC HCP/NCCP. Detailed descriptions of preconstruction surveys, 
avoidance and minimization, and construction monitoring applicable to each of the wildlife species in Table 3 are 
located below. Please remove the species-specific measures that do not apply to your project (highlight entire 
section and delete). 
 
WESTERN BURROWING OWL 
 
Preconstruction Surveys

Avoidance and Minimization and Construction Monitoring

Staff Report on Burrowing Owl 
Mitigation 



CALIFORNIA RED-LEGGED FROG 

Minimization 

SWAINSON’S HAWK 

Preconstruction Survey 

Avoidance and Minimization and Construction Monitoring 

Mitigation for Loss of Nest Trees

�



   

�

�

�

�

�

�

�

GOLDEN EAGLE 
 
Preconstruction Survey

Planning Surveys

Avoidance and Minimization

Construction Monitoring

 
    

 
  



 

V. SPECIFIC CONDITIONS ON COVERED ACTIVITIES  

1) Check off the HCP conservation measures that apply to the project.  
 

APPLIES TO ALL PROJECTS 

   Conservation Measure 1.11. Avoid Direct Impacts on Extremely Rare Plants, Fully Protected Wildlife Species, or Migratory Birds. This 
conservation measure applies to all projects. All projects will avoid all impacts on extremely rare plants and fully protected species listed in Table 
6-5 of the ECCC HCP/NCCP. See HCP pp. 6-23 to 6-25, and Table 6-5. 

 
APPLIES TO PROJECTS THAT IMPACT COVERED PLANT SPECIES 

   Conservation Measure 3.10. Plant Salvage when Impacts are Unavoidable. This condition applies to projects that cannot avoid impacts on 
covered plants and help protect covered plants by prescribing salvage whenever avoidance of impacts is not feasible. Project proponents wishing 
to remove populations of covered plants must notify the Conservancy of their construction schedule to allow the Conservancy the option of 
salvaging the populations. See HCP pp. 6-48 to 6-50. 

 
APPLIES TO PROJECTS THAT INCLUDE ARE ADJACENT TO STREAMS, PONDS, OR WETLANDS 

   Conservation Measure 2.12. Wetland, Pond, and Stream Avoidance and Minimization. All projects will implement measures described in 
the HCP to avoid and minimize impacts on wetlands, ponds, streams, and riparian woodland/scrub. See HCP pp. 6-33 to 6-35. 

 
APPLIES TO NEW DEVELOPMENT PROJECTS 

   Conservation Measure 1.10. Maintain Hydrologic Conditions and Minimize Erosion. All new development must avoid or minimize direct 
and indirect impacts on local hydrological conditions and erosion by incorporating the applicable Provision C.3 Amendments of the Contra Costa 
County Clean Water Program’s (CCCCWP’s) amended NPDES Permit (order no. R2-2003-0022; permit no. CAS002912). The overall goal of this 
measure is to ensure that new development covered under the HCP has no or minimal adverse effects on downstream fisheries to avoid take 
of fish listed under ESA or CESA. See HCP pp. 6-21 to 6-22. 

 
APPLIES TO NEW DEVELOPMENT PROJECTS THAT INCLUDE OR ARE ADJACENT TO STREAMS, PONDS, OR WETLANDS 

   Conservation Measure 1.7. Establish Stream Setbacks. A stream setback will be applied to all development projects covered by the HCP 
according to the stream types listed in Table 6-2 of the HCP. See HCP pp. 6-15 to 6-18 and Table 6-2. 

 
APPLIES TO NEW DEVELOPMENT PROJECTS ADJACENT TO EXISTING PUBLIC OPEN SPACE, HCP PRESERVES, OR LIKELY HCP ACQUISITION SITES 

   Conservation Measure 1.6. Minimize Development Footprint Adjacent to Open Space. Project applicants are encouraged to minimize 
their development footprint and set aside portions of their land to contribute to the HCP Preserve System. Land set aside that contributes to 
the HCP biological goals and objectives may be credited against development fees. See HCP pages 6-14 to 6-15. 

   Conservation Measure 1.8. Establish Fuel Management Buffer to Protect Preserves and Property. Buffer zones will provide a buffer 
between development and wildlands that allows adequate fuel management to minimize the risk of wildlife damage to property or to the 
preserve. The minimum buffer zone for new development is 100 feet. See HCP pages 6-18 to 6-19. 

   Conservation Measure 1.9. Incorporate Urban-Wildlife Interface Design Elements. These projects will incorporate design elements at the 
urban-wildlife interface to minimize the indirect impacts of development on the adjacent preserve. See HCP pp. 6-20 to 6-21. 

 
APPLIES TO ROAD MAINTENANCE PROJECTS OUTSIDE THE UDA 

   Conservation Measure 1.12. Implement Best Management Practices for Rural Road Maintenance. Road maintenance activities have the 
potential to affect covered species by introducing sediment and other pollutants into downstream waterways, spreading invasive weeds, and 
disturbing breeding wildlife. In order to avoid and minimize these impacts, BMPs described in the HCP will be used where appropriate and 
feasible. See HCP pp. 6-25 to 6-26. 

 
APPLIES TO NEW ROADS OR ROAD IMPROVEMENTS OUTSIDE THE UDA 

   Conservation Measure 1.14. Design Requirements for Covered Roads Outside the Urban Development Area (UDA). New roads or road 
improvements outside the UDA have impacts on many covered species far beyond the direct impacts of their project footprints. To minimize 
the impacts of new, expanded, and improved roads in agricultural and natural areas of the inventory area, road and bridge construction projects 
will adopt siting, design, and construction requirements described in the HCP and listed in Table 6-6. See HCP pp. 6-27 to 6-33 and Table 6-6. 

 
APPLIES TO FLOOD CONTROL MAINTENANCE ACTIVITIES 

   Conservation Measure 1.13. Implement Best Management Practices for Flood Control Facility Maintenance. Flood control maintenance 
activities have the potential to affect covered species by introducing sediment and other pollutants into downstream waterways and disturbing 
breeding wildlife. In order to avoid and minimize these impacts, BMPs described in the HCP will be used where appropriate and feasible. See 
HCP pp. 6-26 to 6-27. 

 



   

1) For all checked conservation measures, describe how the project will comply with each measure. 
Attach as Attachment C: Project Compliance to HCP Conditions. 

 

VI. MITIGATION MEASURES  

1) Mitigation Fee Calculator(s) 
Complete and attach the fee calculator (use permanent and/or temporary impact fee calculator as appropriate), 
and attach as Attachment D: Fee Calculator(s). 

2) Briefly describe the amount of fees to be paid and when applicant plans to submit payment. 
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ATTACHMENT D: FEE CALCULATOR(S) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



ATTACHMENT A: PROJECT DESCRIPTION 



Attachment 1 - Project Description 

Introduction 
The Three Creeks Parkway Restoration Project (Project) is a multi-benefit flood control and creek 
restoration project. It proposes to improve flood conveyance capacity and restore ecological function 
along an approximately 4,000 linear feet section of Marsh Creek located in Brentwood, California by 
widening the channel with a floodplain bench and planting with native vegetation.  

The area within the Project’s limit of work is 23.076 acres inclusive of staging areas, access routes, and a 
potential soil disposal area immediately adjacent to the creek on the west bank (approximately 9 acres).  
The area is currently 16.581 acres of ruderal land cover, 3.605 acres of urban land cover, and 2.889 acres 
of slough/channel land cover. 

When implementation is complete, the Project site will include 3.369 acres of frequently inundated 
floodplain/woody riparian vegetation, 2.889 acres of slough/channel, 1.763 acres of grasslands and native 
scrub, 11.333 acres of ruderal vegetation, and 3.726 acres of concrete, impervious (hot mix) asphalt, 
riprap, or permeable decomposed granite paving associated with the adjacent East Bay Regional Park 
District (EBRPD) Marsh Creek Trail and rock slope protection.  

Channel Widening 
The main function of expanding the channel is to create enough conveyance capacity to allow for the 
planting of woody riparian vegetation (trees) while also safely conveying large flood flows. The Project 
would increase the cross-sectional area of the stream channel by excavating 26,000 cubic yards of earth 
along approximately 4,000 linear feet of both banks of Marsh Creek to create new floodplain.  

For the sake of the channel widening discussion, the Project is divided into three reaches: 
� Upper Reach which is the upper 1,600 linear-foot section of the creek from near Dainty Avenue

Bridge to Deer Creek confluence.
� Middle Reach which is the 800 linear-foot section of the creek between Deer Creek confluence

and Sand Creek confluence
� Lower Reach which is the 1,600 linear-foot section of the creek from the Sand Creek confluence

(to the pedestrian bridge near the railroad tracks

Table 1 – Channel Widening by Reach 

Element Upper Reach Middle Reach Lower Reach 
Length 1,600 feet 800 feet 1,600 feet 

Soil Excavation 10,500 cu yards 2,500 cu yards 13,000 cu yards 
Floodplain or bench 

width 
Avg: 26 ft 
Max: 56 ft 

Avg: 16 ft 
Max: 22 ft 

Avg: 20 ft 
Max: 38 ft 

Bench slopes to top 
of bank 2:1 or 3:1 2:1 or 3:1 3:1 or less typical, 

2:1 max. 



Upper Reach 
 

 
Photo 1: Upper Reach looking upstream (south) with Marsh Creek Regional Trail on left (river right) and 
Central Blvd on right (river left).  Dashed red line indicates estimated OHWM.   
 
The Upper Reach is approximately 1,600 feet of the channel between just north of Dainty Avenue Bridge 
and the Deer Creek confluence. The reach is constrained by development on both sides and channel 
widening in this section would include excavation of both banks to construct a number of floodplain 
benches on both sides of the creek of varying widths (average 26 ft, maximum 56 ft) with slopes ranging 
from 2:1 to 3:1. The benches would be located above the ordinary high water mark (OHWM). The 
construction of the floodplain benches would satisfy the Flood Control District’s freeboard requirements 
for an earthen channel.  Once the benches are constructed, bio-engineering slope protection such as 
erosion control matting or other biotechnical methods would be installed on all benches and slopes for 
slope stabilization and to prevent long-term effects of erosion. The selected erosion control material 
would provide soil stabilization and promote vegetation growth. 
 
Rough grading and earthmoving activities along the Upper Reach would take place over a period of 
approximately 2 weeks during the dry season. Construction equipment to be used would include 
tractors, backhoes, excavators, graders, and dump trucks. Staging for the Upper Reach portion of the 
Project would be within the Flood Control District-owned parcels or on a City-owned parcel to the east 
of the creek south of Central Boulevard.  Approximately 5,500 cubic yards of soil excavated for channel 
expansion would require disposal (see Soil Disposal section for further discussion).  
 
  

Planned 
retaining 

wall 
location 



Middle Reach 

 
Photo 2: Middle Reach looking downstream (north) with Marsh Creek Regional Trail on right (river right).  
Dashed red line indicates estimated OHWM.   
 
The Middle Reach, which is about 800 feet in length from the confluence of Marsh Creek and Deer Creek 
to the confluence of Marsh Creek and Sand Creek, would be widened along the west bank as part of the 
proposed Project. As the Middle Reach is also constrained, channel widening would involve excavation 
of both banks to construct a number of floodplain benches of varying widths (average 16 ft, maximum 
22 ft) with slopes ranging from 2:1 to 3:1.  The benches would be located above the OHWM.  The 
construction of the floodplain benches would satisfy the Flood Control District’s freeboard requirements 
for an earthen channel.  
 
Rough grading and earthmoving activities along the Middle Reach would also take place over a period of 
approximately 2 weeks during the dry season. Construction equipment to be used would include 
tractors, backhoes, excavators, graders, and dump trucks. Staging for the Middle Reach portion of the 
Project would take place on the Flood Control District-owned parcels that contain the Middle Reach of 
the creek or the adjacent property to the west. Approximately 2,500 cubic yards of spoils excavated for 
channel expansion would require disposal (see Soil Disposal section for further discussion).   
 
  

West Bank 



Lower Reach 
 

 
Photo 3: Lower Reach looking downstream (north) with Marsh Creek Regional Trail on right (river right).  
Dashed red line indicates estimated OHWM.   
 
The Lower Reach, which is about 1,600 feet in length, is less constrained and more substantial widening 
of the channel is planned for this area. The Project would excavate the east (right) bank of the creek 
down to the OHWM to create a new floodplain (average 20 ft, maximum 38 ft) with slopes typically 3:1 
or less, but no more than 2:1.  
 
To prevent weathering and erosion of slopes, bio-technical forms of permanent slope would be 
installed, and the material would provide soil stabilization and promote vegetation growth. 
 
Rough grading of the Lower Reach improvements would take place over a period of approximately 4 
weeks during the dry season. Staging for the Lower Reach portion of the Project would take place on the 
Flood Control District-owned parcels containing the creek or the adjacent vacant private land parcel. 
Construction equipment to be used would include tractors, backhoes, excavators, graders, and dump 
trucks. Approximately 13,000 cubic yards of spoils excavated for channel expansion would require 
disposal (see Soil Disposal section for further discussion). 
 
 
  

East Bank 



Project Activities and Impacts 
 
Soil Disposal 
The Project sponsors are working with the landowner of the Hancock property adjacent to the west side 
of the middle reach to accept and store 26,000 cubic yards of excavated materials on approximately 9 
acres of the property (ruderal land cover temporary impacts).  If that is not possible, excavated materials 
would be temporarily stored in the staging areas and later removed for use on other nearby land 
development projects or would be off-hauled to the Dutch Slough project site in Oakley where it would 
be used as upland fill. 
 
Staging Areas 
Staging areas have been identified and detailed in the sections above and total 0.146 acres of temporary 
impacts to ruderal land cover and 0.4 acres on urban land cover (see Site Overview T-2).  
 
Clearing and Grubbing 
Clearing and grubbing will take place throughout the entire project site and results in 16.581 acres of 
temporary impacts to ruderal land cover and on 3.605 acres of urban land cover. 
 
Low Flow Channel Modification 
The existing low-flow channel within the Project limits is engineered with rock grade control structures 
and banks. The existing, engineered channel has proven stable over the last 50 years and the rock grade 
control structures create a sequence of pools and riffles that provide some habitat for aquatic species. 
The excavation for floodplain widening typically will not touch the low-flow channel below the OHWM.  
The new floodplain would be graded to inundate during the storm events with the low-flow channel 
continuing to function much as it does today.  
 
Some work in the low-flow channel may be performed. It would include creation of instream habitat in 
the low-flow channel in the Lower Reach by placing rootwads and rock slope protection in some 
portions of the low-flow channel in the Upper and Middle Reaches for bank stabilization around critical 
infrastructure.    
 
Woody debris installation would be in the form of eight rootwads, each roughly 20 feet long.  Each 
rootwad would require the excavation of roughly nine cubic yards of material for a total of 72 cubic 
yards.  Much of this material would be refilled into the rootwad trenches with the remained hauled off 
site.  Installation will be by excavator. 
 
In the event that the Project implements modifications to the low-flow channel and there is water in the 
channel, the contractor will design, install, and operate either a) a coffer dam/pumping system capable 
of pumping all flows, both daily and small storm within the creek into a bypass pipe(s) (or fire hose) 
around the construction work in the low-flow channel and back into the low-flow channel downstream 
or b) a temporary diversion structure that directs flows to the opposite side of the creek. The cofferdam 
may not be constructed from soil but may use native gravel materials or other clean materials.  Less 
than one cfs is expected in the channel during construction.  This cofferdam, if constructed, would be 
one of the six temporary land bridges (described below) but the exact location is not yet known and will 
be determined by the selected construction contractor. 
 
 
 



Temporary Land Bridges 
The Project will install up to six temporary land bridges across the creek to facilitate construction access 
between the excavation areas on the east side of the creek and the excavated soils disposal site on the 
west side of the creek. Four are shown in Figure 2 - Project Plans; one across Marsh Creek near the WQ 
Basin in the lower reach, and three across Sand, Marsh and Deer creeks to the likely disposal site on the 
west bank. The crossings will be installed by placing a temporary culvert in the channel and then placing 
soil fill (from on-site) over the culvert that is wrapped in geotextile fabric. The fabric keeps the fill 
separated from the creek environment and makes the removal clean and quick, as the material is kept 
separate from the creek. The culvert length may be as long as 60 ft. Total area is roughly 2,500 square 
feet (0.057 ac) and each crossing will use approximately 600 cubic yards of material. The culverts will 
occur below the OHWM but fill is expected to remain mostly above. The crossings will be in place during 
the grading operations though at least one may remain in place through planting to connect the 
staging/disposal site on the west side of Marsh Creek with the rest of the Project. The final design will be 
developed by the contractor. 
 
Rock slope protection/Riprap 
The Project also includes modification of grouted rock at the Deer and Sand Creek confluences (Photos 4 
and 5, below). Currently, grouted rock extends all the way to the top of the flood control channel.  The 
upper part (above the OHWM) will be removed during grading as part of widening the new floodplain 
and replaced with new grouted riprap that matches the widened channel.  The project will remove 
0.137 acres of existing rock slope protection and install 0.395 acres of rock slope protection to 
accommodate the larger channel.   
 
To protect the banks of the flood control channel, the Project will install 3150 linear feet of riprap buried 
in a trench along near the toe of the slope break between the floodplain and the flood control channel 
banks. The footprint of the trench is 0.181 acres and counted as a permanent impact to urban and 
ruderal land cover.  It will be buried beneath the riparian floodplain habitat. 
 
The Project may also install small amounts of riprap (0.003 acres) to protect the footing of the Central 
Blvd. Bridge (see Trail Extension Below Central Boulevard discussion below) which will impact ruderal 
land cover. 
 



 
Photo 4: Marsh Creek and Deer Creek confluence looking west up Deer Creek.  Dashed red line indicates 
estimated OHWM.  
 

 
Photo 5: Marsh Creek and Sand Creek confluence looking west up Sand Creek.  Dashed red line indicates 
estimated OHWM.  The pedestrian bridge shown in the photo is described in its own section below. 
 
Storm Drains 
There are fourteen outfalls in the Project area.  Six will remain untouched.  Three will be removed 
completely.  The Project will modify five existing outfalls by cutting them back to slope.  They will be 
protected with less than one cubic yard of riprap each.  If the invert of the stormdrain outfall is below 
the floodplain, the Project will create a small swale through the floodplain to connect the outfalls to the 
creek.  All work will be above the OHWM. The modification of these five existing outfalls will result in 
0.001 acres of permanent impact of ruderal land cover type. 
 
 

Pedestrian bridge may be installed.  



Revegetation 
Currently, no trees exist within either the low-flow channel or the larger flood control channel.  Some 
trees do currently exist on the non-creek side of the Marsh Creek Regional Trail in the upper reach.  
Where possible, these will be protected and retained.  Following the construction of channel widening 
activities, depending on location, the Project area will be planted with wetland plants, grasses, scrub, 
and trees. Riparian trees would be planted on the upper banks and along the creek side and would 
include valley oak, sycamore, live oak, box elder, buckeye, cottonwood, and willow. Slopes and banks 
would be planted with grassland and scrub species, which would include creeping wild rye, California 
brome, purple needlegrass, dense-flowered lupine, mugwort, common fiddleneck, elegant clarkia, and 
California poppy. Areas of the floodplain would be planted with seasonal wetland species that will 
include, but not be limited to, creek clover, Baltic rush, and deer sedge.  Planting would occur in 
November and December and would be accomplished by hand tools and power augers.  Specific ways 
and means will be determined by the selected contractor. The Project is estimated to result in new 
grassland (1.763 acres) and riparian habitat (3.369 acres). 
 
Trails/Access Roads 
As part of the channel widening and reconfiguration of the channel, trail, and maintenance access roads, 
the Project will demolish 0.63 acres of impervious paving mostly along the right bank of the lower reach 
(Marsh Creek Regional Trail) and 0.762 acres of pervious paving (maintenance access road) mostly along 
the left bank by the water quality basin at the downstream end of the project, along the left bank of the 
middle and upper reaches.  To realign the trails and access roads, including around the modified water 
quality basin, the project will install 0.455 acres of impervious paving (hot asphalt mix or concrete) and 
0.639 acres of pervious paving (decomposed granite).  
 
Trail Extension Below Central Boulevard 
The Marsh Creek Regional Trail currently crosses the busy Central Blvd. at grade.   The Project will 
extend the trail beneath the Central Blvd. bridge (Photo 6).  This trail extension will consist of concrete 
below the OHWM (to be closed when flooded) (approximately 170 LF, 0.04 AC, 32 CY of concrete and 42 
CY of base course). This results in 0.04 acres of permanent impact of ruderal land cover type (already 
included in the Trails/Access Roads total above). The Project will also install small amounts of riprap to 
protect the footing of the Central Blvd. Bridge (>200 LF, 0.003 AC). This results in an additional 0.003 
acres of permanent impact to what is currently ruderal land cover.  An excavator, steamroller, front-end 
loader, and road paving machine may be used.  Equipment to be used will be determined by the 
contactor. 
 



 
Photo 6: Area beneath Central Blvd. Bridge where trail extension will go.  Note bridge footings that will 
require riprap protection (impact to ruderal land cover). 
 
Pedestrian Bridge 
Contingent on available funding, the Project may install a pedestrian bridge across Marsh Creek just 
upstream of the confluence with Sand Creek (Sheet L-3.4).  The bridge will be 10 feet wide and 
approximately 100 feet long.  The bridge will be a free-spanning bridge. Under the HCP/NCCP, clear span 
bridges do not amount to any slough/channel impacts. The abutments outside of OHWM total 0.003 
acres of impacts to ruderal land cover. 
 
If funding is not available, the Project may install the abutments outside of the OHWM or nothing at all.  
The bridge and abutments will be included as a bid alternate in the bid package and whether or not it 
gets built in this phase of construction will be determined after bids are received. 
 



Modification of Water Quality Basin 
 

 
Photo 7: Water quality basin looking upstream (south) with County Flood Control District maintenance 
road berm on left between basin and Lower Reach of Marsh Creek. 
 
A water quality basin runs parallel to the Project for approximately 500 feet at the downstream end of 
the project and modification can improve flood conveyance and allow for increased restoration planting.  
The water quality basin is intended to treat runoff from 0.78 acres of the adjacent Carmel Estates 
subdivision and meet C.3 guidelines of the East Contra Costa Municipal Storm Water Permit.  The 
Project will maintain the existing WQ Basin and lower the berm separating the basin from Marsh Creek. 
Lowering the berm will create 0.483 acres of temporary impacts to ruderal land cover and 0.115 acres of 
permanent impacts to urban land cover (maintenance road) already detailed in Trails and Access Roads 
above. This will increase the Marsh Creek floodplain and flow area during larger storm events. The 
existing function of the WQ basin will be preserved though it would flood more frequently than it 
currently does.  The modification will also require some modifications to the trails adjacent to the basin 
(see Trails/Access Roads discussion above. 
 
Retaining Wall 
In one location along the left bank of the Upper Reach (Photo 1), the Project would require a retaining 
wall along approximately 280 feet on the left (west) bank due to the presence of Central Boulevard in 
Brentwood that will extend a maximum of 7 feet above ground. The retaining wall would rise from the 
back of the floodplain and would not touch the low flow channel. This results in 0.006 acres of 
permanent impact to ruderal land cover type. 
 
Dainty Pocket Park 
At the intersection of Central Boulevard and Dainty Avenue, the Project will construct a pocket park that 
includes 0.0269 acres of concrete path and 0.0519 acres of decomposed granite plaza.  These are 

Marsh Creek 



permanent impacts to ruderal land cover and 0.0788 acres of temporary impacts to ruderal land cover 
(already accounted for in Clearing and Grubbing above). 
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Figures�6a,�6b,�and�6c.�Preliminary�Limits�of�Jurisdiction� �
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SUMMARY��

This� report�presents� the� results�of�an�assessment�of�existing�or�potentially�occurring�
biological� constraints� to� implementation� of� the� proposed� Three� Creeks� Restoration�
Project� at� Marsh� Creek,� City� of� Brentwood,� Contra� Costa� County,� California.� The�
report� provides� background� and� site�specific� information� pertaining� to� potentially�
occurring� special�status� wildlife� and� plant� species� and� other� regulated� biological�
resources�(e.g.,�wetlands),�and�identifies�biological�constraints�to�the�proposed�project.�
The�conclusions�contained�herein�are�based�on�background�research,�reconnaissance�
level�site�surveys�performed�by�a�qualified�biologist,�and�a�review�of�the�proposed�site�
improvements.�
�
The�project�calls�for�modifying�a�section�of�Marsh�Creek�approximately�1,220�m�(4,000�
ft)� long� by�18� m� (60� ft)� wide.� The� total� area� of� grading� over� all� three� reaches� of� the�
Project�is�approximately�2.84�ha�(7.0�ac).�Work�would�be�performed�at�three�separate�
but� contiguous� segments,� Lower� Reach,� Middle� Reach� and� Upper� Reach.� The�
modified� right� (east)� and� left� (west)� banks� of� Marsh� Creek� would� be� graded� to� the�
approximate� elevation� of� the� ordinary� high� water� mark� (OHWM)� to� create� a� new�
floodplain.�The�new�floodplain�would�be�planted�and�seeded�with�native�species.�The�
volume�of�earth�to�be�excavated�is�approximately�19,125�m3�(25,000�yd3).�
�
The� project� site� is� situated� in� a� rapidly� developing� part� of� eastern� Contra� Costa�
County.� Adjacent� land� uses� include� single�family� residential� neighborhoods� to� the�
north,�west�and�south,�and�vacant�lands�zoned�for�residential�development�to�the�east�
and� west.� A� section� of� the� Marsh� Creek� Regional� Trail� follows� the� top� of� Marsh�
Creek’s�eastern�bank.��
�
The� entire� study� area� has� been� highly� modified� historically� by� flood� control� and�
agricultural�activities.�No�natural,�unaltered�plant�communities�are�present�onsite�or�
the� project� vicinity.� The� predominant� vegetation� type� is� ruderal.� Anthropogenic�
habitat�consisting�of�plantings�is�present�along�the�Marsh�Creek�Regional�Trail�and�on�
adjacent� properties.� A� narrow� band� of� ruderal� freshwater� marsh� habitat� is� present�
along�the�base�of�each�channel�bank.�
�
The� project� area� encompasses� both� banks� of� Marsh� Creek� over� a� section�
approximately� 1,220� m� (4,000� ft)� long.� The� total� area� below� the� OHWM� is�
approximately�0.38�ha�(0.93�ac);�the�total�area�below�top�of�bank�is�approximately�2.26�
ha�(5.58�ac).��The�Marsh�Creek�channel�is�presumed�to�fall�under�the�jurisdiction�of�the�
U.S.� Army� Corps� of� Engineers,� California� Department� of� Fish� and� Wildlife,� and� the�
Central� Valley� Regional� Water� Quality� Control� Board.� The� project� site� is� located�
within� the� service� area� of� the� East� Contra� Costa� County� Habitat� Conservation� Plan�
and� Natural� Community� Conservation� Plan� (HCP/NCCP).� The� project� proponents�
will�be�applying�for�coverage�under�the�HCP/NCCP.�
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�
The�potential�for�occurrence�of�a�total�of�64�special�status�plant�species�was�evaluated.�
No� federally� or� State�listed� plant� species� were� detected� within� the� study� area� and�
none�is�expected�to�occur�within�the�development�areas.�No�target�special�status�plant�
species�are�considered�to�have�a�potential�for�occurrence�in�the�study�area�due�to�the�
history�of�disturbance�of�the�site,�the�lack�of�suitable�habitat�and/or�the�fact�that�they�
would�have�been�recognizable�during�the�present�survey.��
�
The� potential� for� occurrence� of� a� total� of� 87� special�status� animal� species� was�
evaluated.�One�species,�burrowing�owl,�was�observed�nesting�within�the�study�area�
and� another,� Swainson’s� hawk,� was� observed� hunting� on� site.� Based� on� site�
conditions� and� geographic� location,� the� potential� for� occurrence� of� 78� of� the� target�
special�status�animals�can�be�ruled�out�due�to�a�lack�of�suitable�habitat�or�substrate,�or�
geographic� isolation� from� known� populations.� Although� not� detected� during� the�
present�survey,�the�potential�exists�for�nine�special�status�species�to�occur�on�site�or�to�
be� adversely� affected� during� construction� activities.� These� include� California� red�
legged� frog,� steelhead,� Swainson’s� hawk,� white�tailed� kite,� burrowing� owl,�
Chinook,� loggerhead� shrike,� Pacific� pond� turtle� and� silvery� legless� lizard.� The�
potential�also�exists�for�the�presence�of�numerous�migratory�bird�species.�
�
The�proposed�project�would�affect�waters�of�the�U.S.�/�waters�of�the�State,�and�has�the�
potential�to�impact�special�status�animal�species.�Impacts�to�these�resources�would�be�
considered� significant� pursuant� to� the� guidelines� of� CEQA.� In� order� to� avoid,�
minimize�or�mitigate�for�these�impacts,�specific�measures�are�recommended.�With�the�
incorporation� of� the� impact� avoidance,� minimization� and/or� mitigation� measures�
outlined� in� this� report,� impacts� to� special�status� biological� resources� would� be�
reduced�to�a�less�than�significant�level.�
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LIST�OF�ABBREVIATED�TERMS�USED�IN�THIS�DOCUMENT�

acronym� explanation� acronym� explanation�
°C� degrees�Celsius� ft/ft2/ft3� feet/square�feet/cubic�feet�
°F� degrees�Fahrenheit� ha� hectare�
ac� acre� HCP� habitat�conservation�plan�

APN� assessor�s�parcel�number� in� inches�
BCC� bird�species�of�conservation�concern� kg� kilograms�

BGEPA� Bald/Golden�Eagle�Protection�Act� km/kph� kilometers/km�per�hour�
BLM� Bureau�of�Land�Management� lbs� pounds�

BMPs� Best�Management�Practices� LSAP� Lake�and�Streambed�Alteration�Program�

CA� California� m/m2/m3� meters/square�meters/cubic�meters�

CCR� CA�Code�of�Regulations� MBTA� Migratory�Bird�Treaty�Act�
CDFG� CA�Dept.�of�Fish�and�Game� MBTRA� Migratory�Bird�Treaty�Reform�Act�
CDFW� CA�Dept.�of�Fish�and�Wildlife� mi/mph� mile/miles�per�hour�
CEQA� CA�Environmental�Quality�Act� mm� millimeter�
CESA� CA�Endangered�Species�Act� msl� mean�sea�level�
CFGC� CA�Fish�and�Game�Code� NMFS� National�Marine�Fisheries�Services�
CFR� Code�of�Federal�Regulations� NCCP� Natural�Community�Conservation�Plan�
cm� centimeters� Occ.�#� CNDDB�species�occurrence�no.�

CNDDB� CA�Natural�Diversity�Database� OHWM� ordinary�high�water�mark�pond�turtle�
CNPPA� CA�Native�Plant�Protection�Act� PPT� Pacific�pond�turtle�
CNPS� CA�Native�Plant�Society� RCD� Resource�Conservation�District�
CRF� CA�red�legged�frog� RCP� Reinforced�Concrete�Pipe�

CWA� Clean�Water�Act� RWQCB� Regional�Water�Quality�Control�Board�

DCD�
Dept.�of�Conservation�and�
Development� SSC� Species�of�Special�Concern�

DPS� Distinct�Population�Segment� U.S.� United�States�

EBMUD� East�Bay�Municipal�Utility�District� USACE� U.S.�Army�Corps�of�Engineers�

EBRPD� East�Bay�Regional�Park�District� USC� U.S.�Code�
ESU� Evolutionarily�Significant�Unit� USDA� U.S.�Dept.�of�Agriculture�

FCWCD�
Flood�Control�and�Water�
Conservation�District� USEPA� U.S.�Environmental�Protection�Agency�

FEMA� Federal�Emergency�Management�
Agency� USFS� U.S.�Forest�Service�

FESA� Federal�Endangered�Species�Act� USFWS� U.S.�Fish�and�Wildlife�Service�

FR� Federal�Register� USGS� U.S.�Geological�Survey�
� � WEF� wildlife�exclusion�fencing�

USFS

USFWS

USGS
WEF

SFS

USFWS

U
WEF
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LIST�OF�SCIENTIFIC�PLANT�NAMES�

Scientific�names�of�the�plants�referred�to�in�the�text�
Common�Name� Scientific�Name� Common�Name� Scientific�Name�
alkali�mallow� Malvella�leprosa� milk�thistle**� Silybum�marianum�
annual�fireweed� Epilobium�brachycarpum� Monterey�pine� Pinus�radiata�
arroyo�willow� Salix�lasiolepis� oleander*� Nerium�oleander�
Bermuda�grass**� Cynodon�dactylon� Oregon�ash� Fraxinus�latifolia�
black�walnut� Juglans�californica� perennial�rye�grass**� Festuca�perennis��
black�willow� Salix�gooddingii� pistachio� Pistacia�vera�
blue�wildrye� Elymus�glaucus� purple�vetch*� Vicia�benghalensis�

bristly�ox�tongue**� Helminthotheca�echioides� red�brome**�
Bromus�madritensis�ssp.�
rubens�

broadleaf�cattail� Typha�latifolia� red�stemmed�filaree*� Erodium�cicutarium�
bull�mallow*� Malva�nicaensis� ripgut�brome**� Bromus�diandrus�
CA�brome� Bromus�carinatus� Russian�thistle**� Salsola�tragus�
CA�sycamore� Platanus�racemosa� saltgrass� Distichlis�spicata�
CA�bulrush� Schoenoplectus�californicus� summer�mustard**� Hirschfeldia�incana�
coast�live�oak� Quercus�agrifolia� sweet�almond*� Prunus�dulcis�
common�evening�
primrose� Oenothera�elata�ssp.�hookeri Tasmanian�blue�gum**� Eucalyptus�globulus�

common�fiddleneck� Amsinckia�intermedia� three�square� Schoenoplectus�americanus�

coyote�brush� Baccharis�pilularis� tules� Scirpus�sp.,�Bolboschoenus�sp.,�
Schoenoplectus�sp.�

curly�dock� Rumex�crispus� umbrella�sedge� Cyperus�eragrostis�
Douglas��mugwort� Artemisia�douglasiana� valley�oak� Quercus�lobata�
dove�weed� Croton�setigerus� Viginia�creeper*� Parthenocissus�quinquefolia�
fat�hen� Atriplex�prostrata� water�bentgrass*� Polypogon�viridis�
field�bindweed*� Convolvulus�arvensis� watercress� Nasturtium�officinale�

foxtail�barley*� Hordeum�murinum�ssp.�
leporinum�

watermint*� Mentha�aquatica�

Fremont�cottonwood� Populus�fremontii� wild�lettuce*� Lactuca�serriola�

grape*� Vitis�sp.� wild�oats**� Avena�fatua�
Italian�thistle**� Carduus�pycnocephalus� wild�radish**� Raphanus�sativus�
knotgrass� �Paspalum�disctichum� willow� Salix�sp.�
London�plane�tree� Platanus�×�acerifolia� � �

*�indicates�non�native�species�� � �
**�indicates�invasive�non�native�species�per�CAL�IPC� �
Special�status�species�appear�in�BOLD� � �

gum**

three�square S

tules Sc

umbrella sedg
a valley

gum**

S

Sc

edg
na valley
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LIST�OF�SCIENTIFIC�ANIMAL�NAMES�

Scientific�names�of�the�animals�referred�to�in�the�text�
Common�Name� Scientific�Name� Common�Name� Scientific�Name�
alligator�lizard� Elgaria�spp.� Monarch�butterfly� Danaus�plexippus�
American�crow� Corvus�brachyrhynchos� mosquitofish� Gambusia�affinis�
American�kestrel� Falco�sparverius� mourning�dove�� Zenaida�macroura�
American�mink� Mustela�vison� mule�deer� Odoicoileus�hemionus�
barn�owl� Tyto�alba� northern�mockingbird� Mimus�polyglottos�
barn�swallow� Hirundo�rustica� northern�river�otter� Lontra�canadensis�
belted�kingfisher� Megaceryle�alcyon� Norway�rat� Rattus�norvegicus��

black�phoebe� Sayornis�nigricans�
Pacific�(western)�pond�
turtle�� Emys�marmorata�

black�rat� Rattus�rattus� Pacific�treefrog� Pseudacris�regilla�
bluegill� Lepomis�macrochirus� raccoon� Procyon�lotor�
Botta’s�pocket�gopher�� Thomomys�bottae� red�fox� Vulpes�vulpes�
Brewer’s�blackbird�� Euphagus�cyanocephalus� red�eared�(pond)�slider� Trachemys�scripta�
brush�rabbit� Sylvilagus�bachmani� red�shouldered�hawk� Buteo�lineatus�
bullfrog� Rana�catesbeiana� red�tailed�hawk� Buteo�jamaicensis�
burrowing�owl�� Athene�cunicularia�� red�winged�blackbird� Agelaius�phoeniceus��
CA�ground�squirrel� Spermophilus�beecheyi� Say�s�phoebe� Sayornis�saya�

CA�red�legged�frog� Rana�draytonii� silvery�legless�lizard� Anniella�pulchra�
pulchra�

CA�vole� Microtus�californicus� snowy�egret�� Egretta�thula�
CA�ground�squirrel� Spermophilus�beecheyi� squawfish� Ptychocheilus�grandis�

Chinook� Oncorhynchus�
tshawytscha� steelhead� Oncorhynchus�mykiss�

irideus�
common�raven� Corvus�corax� striped�skunk� Mephitis�mephitis�
coyote� Canis�latrans� Swainson�s�hawk� Buteo�swainsoni�
Eastern�fox�squirrel� Sciurus�niger� three�spined�stickleback� Gasterosteus�aculeatus�
European�starling� Sturnus�vulgaris� Virginia�opossum�� Didelphis�virginiana�
feral�pigeon� Columba�livia� western�aquatic�garter�snake� Thamnophis�couchii�
great�blue�heron� Ardea�herodias�� western�fence�lizard� Sceloporus�occidentalis�
great�egret� Ardea�alba�� western�gull� Larus�occidentalis�
green�heron�� Butorides�virescens� western�meadowlark� Sturnella�neglecta�
house�finch� Carpodacus�mexicanus� white�crowned�sparrow� Zonotrichia�leucophrys�
mallard� Anas�platyrhynchos�� yellow�rumped�warbler� Dendroica�coronata�
Special�status�species�appear�in�BOLD�type� � �

FIGURE 3. Project Conce

Hancock Parcel
(see Figure 4)
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1.0 INTRODUCTION�

This� report�presents� the� results�of�an�assessment�of�existing�or�potentially�occurring�
biological� constraints� to� implementation� of� the� proposed� Three� Creeks� Restoration�
Project�at�Marsh�Creek,�City�of�Brentwood,�Contra�Costa�County,�California�(Figures�1�
and� 2).� The� report� provides� background� and� site�specific� information� pertaining� to�
special�status�wildlife�and�plant�species�and�other�regulated�biological�resources�(e.g.,�
wetlands),� which� may� represent� constraints� to� the� proposed� Project.� Included� is� a�
discussion� of� the� existing� plant� communities,� wildlife� habitats,� locally� occurring�
special�status�plant�and�wildlife�species�and�natural�communities,�and�recommended�
impact� avoidance,� minimization� and/or� mitigation� measures.� This� report� has� been�
prepared�in�support�of�the�environmental�review�by�the�lead�agency�pursuant�to�the�
California� Environmental� Quality� Act� (CEQA),� regulatory� agencies� pursuant� to� the�
Clean� Water� Act� (CWA)� and� California� Fish� and� Game� Code� (CFGC),� and� the� East�
Contra�Costa�County�Habitat�Conservancy�(Habitat�Conservancy).�

1.1 Project�Background�and�Description��

The�Three�Creeks�Restoration�Project�at�Marsh�Creek� (Project)�has�been�designed� to�
improve� flood� protection� and� restore� Marsh� Creek� at� the� confluence� of� Sand� Creek�
and� Deer� Creek� in� the� City� of� Brentwood.� The� project� site� is� located� on� the� longest�
stretch� of� undeveloped� land� adjacent� to� Marsh� Creek� in� this� rapidly� urbanizing�
community.��
�
Over� the� length� of� the� project,� the� widened� channel� would� improve� flood� capacity,�
wildlife� habitat� and� water� quality� by� capturing� and� filtering� water� pollutants.� The�
existing� Marsh� Creek� Regional� Trail� would� be� relocated� to� (or� near)� the� new� top� of�
bank.�The�conceptual� restoration�plan�and� the� limits�of� the�study�area�are� shown� in�
Figure�3.�
�
The�project�calls�for�modifying�a�section�of�Marsh�Creek�approximately�1,220�m�(4,000�
ft)� long� by� 18� m� (60� ft)� wide.� Work� would� be� performed� at� three� separate� but�
contiguous� segments,� Lower� Reach,� Middle� Reach� and� Upper� Reach� (see� Figure� 3).�
The�total�area�of�grading�over�all�three�reaches�of�the�Project�is�approximately�2.84�ha�
(7.0�ac).�The�volume�of�earth�to�be�excavated�is�approximately�19,125�m3�(25,000�yd3),�
most�if�not�all�of�which�would�be�disposed�of�on�the�Hancock�parcel;�it�is�not�known�
at� this� time�if�any�earth�will�need�to�be�off�hauled.�Grading�would�occur�during�the�
dry�season�when�creek�flows�are�at�their�lowest�and�there�is�no�risk�of�a�sudden�water�
level� increase� resulting� from� precipitation� events.� Grading� would� be� completed�
during�a�single�construction�season.�Access�to�the�site�would�be�from�Sungold�Court�
at� the�downstream�end�of� the� lower�reach,�Minnesota�Avenue� through� the�Hancock�
Parcel�in�the�middle�reach,�Central�Blvd�in�the�upper�reach,�and�Dainty�Avenue�at�the�
upstream�end�of�the�upper�reach.�
�
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The� Upper� Reach� extends� from� the� Dainty� Avenue� Bridge� over� Marsh� Creek�
downstream� to� the� confluence� of� Deer� Creek.� This� segment� of� Marsh� Creek� is�
approximately�503�m� (1,650� ft)� long�and�covers� 1.17�ha� (2.9�ac).�Between� the�Dainty�
Avenue� Bridge� and� the� Central� Avenue� Bridge,� uplands� on� the� right� (east)� and� left�
(west)� bank� would� be� graded� approximately� down� to� the� elevation� of� the� ordinary�
high�water�mark�to�create�a�new�floodplain�covering�approximately�0.28�ha� (0.7�ac).�
The�new�floodplain�would�be�planted�and�seeded�with�native�species.��
�
The�Middle�Reach�is�situated�between�the�confluences�of�Sand�Creek�and�Deer�Creek.�
This�segment�of�Marsh�Creek�is�approximately�244�m�(800�ft)�long�and�covers�0.45�ha�
(1.1�ac).�The�right�(east)�and�left� (west)�banks�of� the�Middle�Reach�would�be�graded�
approximately�down�to�the�elevation�of�the�ordinary�high�water�mark�to�create�a�new�
floodplain� covering� approximately� 0.12� ha� (0.3� ac).� The� new� floodplain� would� be�
planted�and�seeded�with�native�species.�
�
The�Lower�Reach�of�the�project�is�situated�between�the�confluence�of�Sand�Creek�and�
the�pedestrian�bridge�connecting�the�Marsh�Creek�Regional�Trail�to�Sungold�Park,�just�
upstream� of� the� Union� Pacific� Railroad� trestle� across� Marsh� Creek.� This� segment� of�
Marsh� Creek� is� 488� m� (1,600� ft)� long� and� covers� approximately� 0.12� ha� (3.0� ac).�
Uplands� on� the� right� (east)� and� left� (west)� banks� would� be� graded� approximately�
down� to� the� elevation� of� the� ordinary� high� water� mark� to� create� a� new� floodplain�
covering� approximately� 0.45� ha� (1.1� ac),� which� would� be� planted� and� seeded� with�
native� species.� The� existing� Marsh� Creek� Regional� Trail� would� be� re�routed� around�
the�eastern�rim�of�the�floodplain.��
�
To�accommodate�construction,�spoils�from�excavation�would�be�spread�over�a�3.6�ha�
(9�ac)�portion�of�the�so�called�Hancock�parcel,�which�is�situated�beyond�the�left�bank�
of� Marsh� Creek,� between� the� confluences� of� Deer� Creek� and� Sand� Creek� (Figure� 4).�
These�lands�are�strictly�in�uplands�and�are�located�above�the�top�of�bank�of�all�three�
water�courses.�An�estimated�volume�of�19,125�m3�(25,000�yds3)�would�be�disposed�of�
at�this�location.�On�the�Hancock�parcel,�spoils�disposal�would�be�a�minimum�of�15�m�
(50� ft)� from� the�current� top�of�bank�at�Sand�Creek�and�Deer�Creek�and�23�m� (75� ft)�
from�the�current�top�of�bank�at�Marsh�Creek.�
�
As�many�as�six�temporary�earthen�crossings�would�be�constructed�courses�to�permit�
the�movement�of�earth�moving�equipment.�Temporary�crossings�would�be�needed�at�
Marsh�Creek,�Deer�Creek�and�Sand�Creek.�Crossings�would�consist�of�earthen�fill�laid�
over�a�section�of�pipe�placed�in�the�flow�line�to�maintain�channel�flows.�Each�crossing�
would� require� approximately� 459� m3� (600� yds3)� of� temporary� fill� covering�
approximately�233�m2�(2,500�ft2).�Earthen�fill�would�be�compacted�and�armored�with�
geotextile� fabric� to� prevent� the� release� of� sediment� into� the� stream� course.� Upon�
completion�of�project�grading,�earthen�fill,�fabric�and�pipe�would�be�removed�and�the��

� �



�
�&

��
�)

&
��

�

�
�

	�
�

�;	,����)�;&�

&�	�>���>

)
�	

�&
��

�?
��

�

�;

>���>

���	�>����

	�
��

��
��

��
�&

�
�&

��
�)

�

���&�)&�������	

�
�&

��
�)

�

?&
��

��
��

��
�

�
�	

)
�

)
��

��
&

)
��

@�
�

��
��

��
��

��
��

��
��

H
�;

	
,

�
��

��
&

�

������	�
�������	

�
��

��
�

�)
&�

��
��

�&

��	��)&���

���&�)&���

�
�&

��
�)

&
��

�

�
�&

��
)&

��
�

)�	�&���?���

;	��	���)�
�)�&&

�&�	)�����
�>

��
��

	
�

�&
�	

)�
��

��
�>

��
��

�
�>

)�;&�����

��&�������

?������&���

?��?�������
&���

)�?����)�;&�

�&
��

	�
��

�
�>��

��	
��

��
�>

)�
;&

��
�)

�

)�
;&

��
��

�

��
��

�)
�

�
��

	
�>

�)
�	

��
&

�
��

�&
���

���
;

��
��

>�
���

���
��?

��
�	

,
&

�


�

��
��

	

�!
"$

�"
"!

��
)�


�
)�

��
&�

��

��
��

		
��

��
�>

�<
�

<�
<

�<
�

<�
<

�<
�

<�
<

�	

��
&

�
�

�<
��

��
��

��
�<

��
��

��
��

�<
��

��
��

��

�<
��

��
��

��
�<

��
��

��
��

�<
��

��
��

��
�<

�
��

��
��

�<
��

��
��

��

�<
��

��
��

��

%'
�	

$
	�

�

+�
%	

$
	+

�;
%	

$
	�

<

�+
=	

"�
$

	'

�%
;	

$
	;

�'
<	

$
	%

'

�;
�	

$
	�

%

��
���

)
��

��
�?

�)
�


&
�

�
��

�
��

�

�

?�
	

�
@�

�&
��

�)
&

��
�H

��
���

)
��

��
�?

�)
�


&
�

�
��

�
��

�

�

?�
	

�
@�

�	
�

��
	

�
��

��
&

)
&

��
��

H

��
�,

�	
,

��
&

��

��
�,

�	
,

��
&

��

)
�

	
��

&
;

)
��

�
	

�)
)

��
��

��
)

�	
�&

��
�?

��
�

)
�

	
��

&
;

)
��

�
	

�)
)

��
��

��
�

��
	

�>
��

��

��
�

��
&

�&
>�

��
&

��
�	

)
&

��
��

)
&

�
��

�	
,

���
>�

��

�

@�
H

��
��

��

��
��

��

��
��

��

��
��

��

��
��

��

��
��

��

�
��

��

�
��

��

��
��

��

��
��

��

"�
�

�>
� �&

�
��

&
�>

�?
�

;
	

�
�&

>
��

�
��

��

�

�
�

&
��

@�
<�

<�
<H

)
�

	
��

&
;

)
��

�
	

��
)

)
��

�
��

�
��

&
�&

>�
��

&
��

�	
�)

&
��

��
)

&
�

��
�	

,
)

��
>�

�

�

?&
�	

��
�

�
�

��
&

�
��

&
�>

)
�

	
�&

��
)

�
��

��
)

�
;

	
�>

�

��

�
�

�)
�

	
�&

�
��

�
�

��
�&

�)
�

	
��

&
��

��
�

	
��

��
�&

�)
��

�&
�

��
&

�>

�
�	

)
�

)
��

��
&

)
��

���
�

��
��

��
��

��
��

��
��

�

�

&
�&

�
��

)
�

��
�,

�	
,

��
&

��
�@�

�
�

�
	

��
)

�
��

��
�)

��
�>

H

>
�

?�
�

�<
)

�
	

�&
�)

��
&

��
�

��
��

�&
�

��
�

��
��

�
�&

��
�)

&
��

��
�&

��
�

�
��

�
;

&
��

��
	

<��
��

,
	

��
��

��
��

?�
��

�
��

��
��

	
��

�&
��

�)
&

��
�

�&
��

��
��

��
�>

��
�&

��
&

��
�

�)
�

	
��

&
;

)
��

�
	

��	

�

&
�

�	
,

��
;

?�
�)

�?
�

;
��

�&
��

��
)

��
�;

&
��

��
	

�
��

��
�

;
&

��
&

��
;

��
�	

,
�


&
�

�
��

��
��

&
�

��
)

�<
�<

	
�

��
�

;
��

�
�	

��
��

&
�

��
��

�
��

	
�	

��
��

��
?�

)
��

�
�&

��
�)

&
��

�
�&

��
��

?�
��

��
	

��
��

��
�

	
��

��
��

��
��

	
�

��
��

��
��

�
��

�
�

;
�

�&
��

&
��

&
��

��
	

��
��

&
�

��
�<

�<
)

�
	

�&
�)

��
&

��
�

��
��

�
�

)
;

�
�	

��
��

��
��

	
,

�)
�

	
�

��
��

	
�

�	
)

�;
�

�	
,

��
&

��
�<

��)
�

	
�&

�)
��

&
��

�
��

��
&

��
��

&
��

&
�&

��
��

)
�

�
��

�,
��

�

�)

��
��

��
��

��
��

��

;

&
	

��
�

�	
,

��
�	

�
�	


&
��

�&
;

)
�;

&
��

��
�&

��
;

�&
��

��
�

��
�)

�
	

�
��

��
	

��
�

��
�

��
)

�
��

��
&

��
�)

��
�

��
�&

��
�&

�
��

)
��

)
�

	
�

��
��

	
�<

�<
��

�
��

&
�&

>�
)

&
�

��
�	

,
��

�&
��

��
�

�
	

��
)

�
��

��
�)

��
�>

<
�)

�;
��

�)
&

�
��

�	
,

��
�

)
��

��
	

��
�	

;
�

?�
&

���
	

�
��

��
�,

	
��

�
��

�
?�

��
��

�&
�

�	
��

�?
>�

)
�

	
�&

�)
��

&
��

	
�

��
�

��
��

��
�

�&
��

��
��

��
��

��
�)

�?
��

��
�&

�
��

�&
��

;
�&

��
�	

��
��

	
�

�)
�

	
�

��
��

	
�<


�
	

��
��

��
��

&
�&

>�
)

&
�

��
�	

,
��

��
	

��
�

��
��

?�
��

��
&

�
��

�
�?

>
��

��
�

<&
<��

&
��

&
��

�
��

��
&

��
�


�
)

�
	

��
&

;
)

��
�

	
<

��
��

�

?@���	����[�	�!�[\!]
���?��!?��>	���^��?

)�	��&;)���	���);��	��

�;
�>

��
���

��
�

�)
��

�

�
��

�

�
&

��
	

�?
>

�
��

�,
	

�?
>

)
�

�)
��

�
�?

>

��

��
�=�

�
�

�=�
�&

��
�=�

�
�

�
��

)
&

��
��

�
	

&
��

��
��

	
�

�
��

�

����&���)�����&���)&��������;��)�����&��	,��&���	,��������&����<��,
���������	���=�=����

��
�

��
��

��
��

��
��

&
��

��

��
�

��
��

��
�

���
�


�
��

�
�

�
��

�

�
��
	

�
��
��
��
��
	�
��
��
���
��
�	�
��
�

%



�

Wood�Biological�Consulting,�Inc.�
Biological�Assessment,�Three�Creeks�Restoration�Project�at�Marsh�Creek� 7�

original�channel�conditions�restored.�Any�surface�flows�in�these�channels�at�the�time�
of�installation�would�be�uninterrupted�and�BMPs�will�be�in�place�to�ensure�there�is�no�
release�of�sediment�downstream.�

�
The�modified�right�(east)�and�left�(west)�banks�of�Marsh�Creek�would�be�graded�to�the�
approximate� elevation� of� the� ordinary� high� water� mark� (OHWM).� The� need� for�
installing� a� diversion� barrier� running� parallel� to� the� shoreline� of� Marsh� Creek� is�
anticipated.�However,�complete�dewatering�of�Marsh�Creek�to�implement�the�Project�
would�not�be�required�and�normal�creek�flows�would�be�maintained�throughout�the�
construction� period.� In� the� unlikely� event� that� water� is� in� the� creek� during� the�
installation�of�rootwads,� the�project�will�divert�water� to�the�opposite�side�of� the� low�
flow�channel�during� installation.�The�Project�would�not� result� in� the�construction�of�
any�permanent�impediments�to�creek�flow�or�fish�movement.�Project�implementation�
would�require�removal�of�predominantly�ruderal�vegetation�consisting�of�herbaceous�
annual�and�perennial�grasses�and�forbs.�Several�native�oaks�and�non�native�trees�and�
vines�would�be� impacted.�The�new�right�bank�and� floodplain�would�be�revegetated�
with� native� trees� and� shrubs,� and� all� bare� ground� surfaces� would� be� seeded� with�
native�grasses�and�forbs.�

�
The� Project� would� benefit� Chinook� and� other� wildlife.� Chinook� migrate� up� Marsh�
Creek�each�year�to�spawn�but�there�is� little�to�no�shade�along�the�creek�between�the�
Sacramento�San�Joaquin�Delta�and�the�City�of�Brentwood.�Planting�trees�alongside�the�
creek� would� shade� the� surface� waters,� decrease� water� temperatures,� increase�
dissolved�oxygen�levels,�and�help�reduce�fish�kills�during�warm�weather,�which�have�
been� a� problem� in� recent� years.� Increased� riparian� vegetation� will� provide� food� for�
insects� which� will� become� food� for� fish� and� wildlife.� The� Project� also� calls� for� the�
installation�of�trees�which,�once�mature,�would�provide�nesting�and�perching�habitat�
for�Swainson’s�hawk,�a�State�listed�threatened�species.�
�
The�restored�section�of�Marsh�Creek�will�become�a�healthy�and�natural�amenity�along�
this�heavily�used�section�of�the�Marsh�Creek�Regional�Trail,�located�less�than�1.6�km�(1�
mi)� from� the�city�hall� in�downtown�Brentwood.�The�Project�and�adjacent�parks�will�
transform� this� easily� accessible� area� into� a� natural� destination� for� the� citizens� of�
Brentwood,�Oakley�and�surrounding�areas.�It�will�become�a�place�where�community�
members�will�bike,�walk,�and�stroll�to�discover�and�enjoy�the�natural�beauty�of�Marsh�
Creek.�
�
The�Project�represents�the�second�undertaking�in�the�past�few�years�to�restore�sections�
of� Marsh� Creek� between� the� City� of� Brentwood� and� its� mouth� at� the� San� Joaquin�
River.�It�is�one�of�several�anticipated�projects�that�will�re�establish�a�wildlife�corridor�
between� the� protected� headwaters� of� Marsh� Creek� on� Mount� Diablo� and� the�
Sacramento�San�Joaquin�Delta.��
�
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The� Project� is� a� result� of� numerous� partners� working� together� for� over� a� decade.�
Project�partners�include:�City�of�Brentwood,�Contra�Costa�County�Flood�Control�and�
Water�Conservation�District�(FCWCD),�Friends�of�Marsh�Creek�Watershed,�American�
Rivers,�The�Palmilla�Project�Owner,�LLC.,�East�Bay�Regional�Park�District�(EBMUD),�
East�Contra�Costa�Habitat�Conservancy�(ECCHC),�Contra�Costa�County�Department�
of� Conservation� and� Development� (DCD),� Restoration� Design� Group,� and� Contra�
Costa� Resource� Conservation� District� (RCD).� Funding� for� the� Project� has� been�
generously�provided�by�the�The�Palmilla�Project�Owner�LLC.,�and�the�Department�of�
Water�Resources�Urban�Streams�Restoration�Program.�Project�partners�anticipate�the�
channel�can�be�restored�by�summer�2017.�

2.0 METHODS�AND�LIMITATIONS�

The�findings�for�this�biological�constraints�assessment�are�based�on�the�following:��
�

1) database� queries� for� the� Brentwood,� Jersey� Island,� Bouldin� Island,� Antioch�
South,� Tassajara,� Antioch� North,� Woodward� Island,� Byron� Hot� Springs,� and�
Clifton� Court� Forebay� 7.5�minute� USGS� quadrangles� from� the� available�
databases�(CNDDB,�2017;�CNPS,�2017;�USFWS,�2017;�see�Appendix�B);�

2) an� assessment� of� habitat� types� and� surrounding� land� uses� completed� by�
reviewing�recent�aerial�photographs;�and�

3) four�reconnaissance�level�surveys�by�qualified�biologists.�
�
Additional� information� regarding� special�status� and� common� plant� and� wildlife�
species� was� obtained� by� review� of� published� lists� and� floras� including� CDFW�
(2017a,b,c,d),� Ertter� and� Naumovich� (2013),� and� Lake� (2010).� Nomenclature� for�
common,� widespread� plants� and� animals� conforms� to� Baldwin� et� al.,� (2012)� and�
CDFW�(CDFG1,�2005),�respectively;�plant�names�have�been�updated�to�conform�to�the�
Jepson� Online� Interchange.2� Nomenclature� for� special�status� plants� and� animals�
conforms�to�CDFW�(2017a�and�2017c,�respectively).�Plant�community�names�conform�
to�CDFG�(2010),�Sawyer�et�al.,�(2009),�and�Cowardin�et�al.�(1979).��
�
An�initial�reconnaissance�level�survey�was�performed�by�biologist�Michael�Wood�on�
May�12,�2015.�The�study�area�initially�encompassed�a�section�of�Marsh�Creek�from�just�
upstream� of� the� confluence� of� Deer� Creek� and� Sand� Creek,� extending� downstream�
approximately�1,220�m�(4,000�ft)�to�the�Union�Pacific�Railroad�crossing,�and�from�the�
top�of�the�left�(western)�bank�to�approximately�732�m�(2,400�ft)�beyond�the�top�of�the�
right�(eastern)�bank�(see�Figure�3,�above).��

�������������������������������������������������
1�On�January�1,�2013,�the�California�Department�of�Fish�and�Game�(CDFG)�changed�its�name�to�the�CDFW;�

all�publications�released�prior�to�that�date�are�referenced�by�the�former�name�CDFG.�
2�available�online�at�http://ucjeps.berkeley.edu/interchange.html�
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The� study� area� was� subsequently� expanded� upstream� to� the� Dainty� Avenue� Bridge�
over�Marsh�Creek,�extending�the�Project�another�503�m�(1,650�ft).�A�second�survey�of�
the� expanded� area� was� performed� by� biologists� Michael� Wood� and� Isabelle� de�
Geofroy�on�November�17,�2015.�During�both�surveys,�all�habitat�types�at�and�adjacent�
to�the�study�area�were�surveyed�and�classified,�and�plant�and�animal�species�observed�
were�recorded.��
�
As�the�proposed�project�limits�expanded�further,�a�third�survey�was�warranted.�This�
site� reconnaissance� was� performed� by� Mr.� Wood� on� July� 22,� 2016,� focusing� on� the�
section� of� Marsh� Creek� upstream� of� Dainty� Avenue� and� the� bio�system� detention�
swale�beyond�the�left�bank�of�the�Lower�Reach�of�the�project.�Finally,�to�address�the�
addition�of�the�Hancock�parcel�as�a�soil�disposal�site,�a�fourth�reconnaissance�survey�
was�performed�by�Mr.�Wood�on�July�24,�2017.�
�
A�preliminary�delineation�of� jurisdictional�waters�of�the�U.S./waters�of�the�State�was�
also�performed�for�the�Upper,�Middle�and�Lower�reaches�of�the�proposed�project3�(see�
Section� 4.1.2,� below).� Methods� were� in� accordance� with� the� procedures� outlined� in�
Corps�of�Engineers�Wetlands�Delineation�Manual� (Environmental�Laboratory,�1987)�and�
the�Regional�Supplement�to�the�Corps�of�Engineers�Wetland�Delineation�Manual:�Arid�West�
Region� (USACE,� 2008).� Determination� of� the� limits� of� the� ordinary� high� water� mark�
(OHWM)�conformed�to�procedures�outlined�in�USACE�(2006).�
�
Focused� wildlife� surveys� were� not� performed� as� part� of� this� analysis.� However,� the�
timing� of� the� May� 2015� survey� corresponded� with� the� spring� flowering� season� for�
special�status�plant�species�(see�Section�4.2,�below).�

3.0 EXISTING�CONDITIONS�

The� Project� is� located� in� a� section� of� Marsh� Creek� in� the� City� of� Brentwood� and�
overlaps� three�parcels�encompassing�a�section�of� the�active�channel�of�Marsh�Creek,�
the�right� (eastern)�bank,�and�adjacent�uplands� to� the�east.�The�upland�parcels� (APN�
017�170�007� and� 008)� are� privately� owned4,� vacant� residential� land.� Another� upland�
parcel� (017�110�011)� is� also� privately� owned5.� The� section� of� Marsh� Creek�
encompassing� the�Project� (APN�017�17c�004)� is�owned�and�maintained�by� the�Flood�
Control�and�Water�Conservation�District�(FCWCD).�The�Marsh�Creek�Regional�Trail�is�
maintained�by�the�East�Bay�Regional�Park�District�(EBRPD),�which�has�a�recreational�
easement�across�the�site.��
�

�������������������������������������������������
3�Although�the�study�area�includes�a�section�of�Marsh�Creek�extending�upstream�of�the�Upper�Reach,�that�

area�was�not�formally�delineation�as�no�surface�impacts�are�proposed.�
4�The�Palmilla�Project�LLC�
5�Referred�to�as�the�Hancock�parcel�
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The�Project�site�covers�a�section�of�Marsh�Creek�approximately�1,220�m�(4,000�ft)�long�
and�17�m�(55�ft)�wide�and�approximately�1.6�ha�(4�ac)�of�adjacent�uplands.�Elevations�
of� the� channel� bottom� range� from� 22�19� m� (73�62� ft)� above� mean� sea� level� (msl).�
Elevations� of� the� adjacent� uplands� range� from� 25�22� m� (82�72� ft)� above� msl.� Marsh�
Creek� is� mapped� by� the� USGS� as� a� perennial� creek� and� flows� from� south� to� north.�
Deer� Creek,� an� intermittent� creek,� empties� into� Marsh� Creek� from� the� west,�
approximately�495�m�(1625�ft)�north�(downstream)�of�Dainty�Avenue.�Sand�Creek,�an�
intermittent�creek,�empties�into�Marsh�Creek�from�the�west,�approximately�260�m�(855�
ft)�north�(downstream)�of�Deer�Creek.�
�
The�Project� is� situated� in�a� rapidly�developing�part�of�eastern�Contra�Costa�County.�
Adjacent�land�uses�include�single�family�residential�neighborhoods�to�the�north,�west�
and�south,�and�vacant�lands�zoned�for�residential�development�to�the�east�and�west.�A�
section�of�the�Marsh�Creek�Regional�Trail�follows�the�top�of�Marsh�Creek’s�right�(east)�
bank.��
�
The�Dainty�Avenue�Bridge�across�Marsh�Creek�marks�the�upstream�end�of�the�Project.�
Central�Avenue�crosses�Marsh�Creek�at� the�middle�portion�of� the�Upper�Reach.�The�
pedestrian�bridge�crossing�Marsh�Creek�delimits� the�downstream�end�of� the�Project.�
The� Union� Pacific� Railroad� crosses� Marsh� Creek� just� downstream� of� the� Project.�
Upstream�of�the�Dainty�Avenue�Bridge,�the�Marsh�Creek�channel�has�been�widened�to�
increase�flood�capacity;�a�pedestrian�bridge�crossing�Marsh�Creek�at�connecting�Valley�
Green�Drive�and�Summer�Circle�delimits�the�upstream�end�of�the�study�area.�
�
The� entire� study� area� has� been� highly� modified� historically� by� flood� control� and�
agricultural�activities.�The�upland�portions�of�the�study�area�were�dryland�farmed�as�
recently�as�2003�and�were�under�cultivation�at�least�as�long�ago�as�1938;�Marsh�Creek�
has�had�much�the�same�alignment�going�back�at�least�as�long�ago�as�then.�Although�
most�of� the�Marsh�Creek�channel�on� site� is� lined�with�earthen�banks,�portions�have�
been� armored� with� mortared� riprap.� Multiple� storm� drains� outfall� into� the� channel.�
The� left� (western)� bank� is� topped� with� a� gravel� roadbed� and� backs� up� onto� fenced�
back� yards� or� adjacent� residences,� and� an� agricultural� field.� The� right� (east)� bank� is�
topped�with�the�paved�Marsh�Creek�Regional�Trail�and�bordered�with�an�old�barbed�
wire�fence.�The�upland�field�within�the�project�site�is�former�agricultural�land�that�has�
gone�fallow�but�is�routinely�disked�for�weed�and�fire�control.��
�
Although�native�plant�species�are�present,�none�of�the�habitats�present�are�considered�
indigenous� and� natural;� each� is� characterized� as� a� product� of� post�disturbance�
recolonization.�Characteristic�photographs�illustrating�the�conditions�of�the�study�area�
are� provided� in� Appendix� A.� A� topographic� map� illustrating� the� project� site� and�
vicinity�is�provided�in�Figure�5.�
�
�
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Source:�USGS�Brentwood�7.5�minute�quadrangle,�2015�
�
�

Figure�5.�Topographic�Map�of�Project�Vicinity�
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Two�soil� types�are�mapped�at� the�project� location�(USDA,�2015a);�Sorrento�silty�clay�
loam� and� Capay� clay,� 0� to� 2� percent� slopes.� Sorrento� silty� clay� loam� belongs� to� the�
Sorrento� series,� which� consists� of� well�drained� soils� that� formed� in� alluvium� from�
sedimentary�rock�and�are�found�in�valley�fill�and�on�alluvial�fans�(USDA,�1977).�These�
soils�are�in�valley�fill�and�on�alluvial�fans.�Slopes�are�0�to�2�percent.�Elevation�ranges�
from� 8�46� m� (25�150� ft).� The� average� annual� air� temperature� is� 15°� C� (59°� F),� the�
average�annual�frost�free�season�is�260�300�days,�and�the�average�annual�rainfall�is�36�
41� cm� (14�16� in).� These� soils� are� dry� from� June� to� October� and� are� moist� from�
December�to�June�in�most�years.�Sorrento�soils�are�classified�as�calcic�haploxerolls.�The�
vegetation�is�typically�dominated�by�annual�grasses�and�forbs.�
�
Sorrento�silty�clay� loam�is�nearly� level�soil�on�alluvial� fans� (USDA,�2015a).� Included�
with� this� soil� in� mapping� are� Brentwood� clay� loam,� Garretson� loam,� and� Sycamore�
silty� clay� loam.� This� soil� has� moderately� slow� permeability.� Runoff� is� slow,� and� the�
hazard�of�erosion�is�none�of�slight�where�the�soil�is�tilled�and�exposed.�Although�not�
considered�a�hydric�soil�type,�Sorrento�silty�clay�loam�includes�unnamed�hydric�soils�
located� on� alluvial� fans� (USDA,� 2015b).� A� majority� of� the� study� area� is� mapped� as�
supporting�this�soil�unit.�
�
Capay� clay,� 0� to� 2� percent� slopes� belongs� to� the� Capay� series,� which� consists� of�
moderately� well�drained� soils� on� lower� edges� of� valley� fill� and� on� old� benches� that�
have� been� slowly� dissected.� These� soils� formed� in� alluvium� from� sedimentary� rock.�
Slopes�are�0�to�9�percent�and�elevation�ranges�from�3�153�m�(10�500�ft)�above�sea�level.�
The�average�annual�temperature�is�15°C�(59°F),�the�average�annual�frost�free�season�is�
250� to�300�days,�and� the�average�annual� rainfall� is�36�41�cm�(14�16� in).�Permeability�
and�run�off�are�slow,�and�the�hazard�of�erosion�is�slight.�The�series� is�classified�as�a�
Typic�Chromoxerert� (USDA�1977).�The�natural�vegetation�consists�of�annual�grasses�
and�forbs�with�a�few�scattered�oaks.��
�
The� specific� mapping� unit� occurring� in� the� study� area� is� Capay� clay,� 0� to� 2� percent�
slopes.�Runoff�is�very�slow,�and�there�is�no�hazard�of�erosion�where�the�soil� is�tilled�
and� exposed.� Included� in� this� mapping� unit� are� areas� of� Rincon� clay� loam,�
Brentwoodclay� loam,� and� Marcuse� clay.� Capay� clay,� 0� to� 2� percent� slopes� is� not�
considered� a� hydric� soil,� but� inclusions� of� Marcuse� clay,� which� may� be� found� in�
depressions�within�this�unit,�are�listed�as�hydric�(USDA�2015b).�

3.1 Plant�Communities��

As�stated�above,�vegetation�occurring�within�the�study�area�is�characteristic�of�a�post�
disturbance� condition.� The� predominant� vegetation� type� is� ruderal.� Anthropogenic�
habitat�consisting�of�plantings�is�present�along�the�Marsh�Creek�Regional�Trail�and�on�
adjacent� properties.� A� narrow� band� of� ruderal� freshwater� marsh� habitat� is� present�
along�the�base�of�each�channel�bank.�One�stand�of�creeping�rye�grass,�which�was�likely�
planted�as�part�of�a�restoration�effort,�is�located�on�the�west�bank�of�Marsh�Creek�just�
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north�of�the�Dainty�Avenue�Bridge.�Uplands�associated�with�the�Hancock�parcel�are�
characterized�as�anthropogenic.�Plant�assemblages�occurring�within�the�study�area�are�
described�below.��
�

Anthropogenic�Plant�Associations�

Anthropogenic�plant�associations�are�those�dominated�by�plant�species�introduced�by�
humans�and�established�or�maintained�by�human�disturbances�or�activities�(Holland�
and�Keil,�1990).�Some�are�entirely�artificial�such�as�areas�under�active�cultivation�(e.g.,�
rowcrops,�orchards,�vineyards,�ornamental�landscaping).�Others�include�areas�used�as�
rangeland� or� pasture,� and� areas� influenced� by� urban� or� suburban� landscaping� or�
plantings.�On�such�sites,�the�native�vegetation�has�typically�been�removed�by�clearing�
in� preparation� for� cultivation,� landscaping,� or� development.� Cleared� areas� that� are�
planted� with� or� colonized� by� non�indigenous� plant� species� can� create� distinct�
communities�dominated�by�annual�grasses�and�forbs,�shrubs,�or�trees.�Some�of�these�
communities�are�only�perpetuated�with�direct�human�intervention�such�as� irrigation�
or�grazing,�while�have�naturalized�and�are�able�to�persist�without�artificial�means.�In�
some� situations,� introduced� non�indigenous� species� invade� native� habitats,� altering�
the�composition�of�the�native�understory�or�canopy,�or�both.��
�
Within� the� study� area,� anthropogenic� habitats� consist� of� a� narrow� band� of� remnant�
ornamental�plantings�along�the�eastern�edge�of�the�Marsh�Creek�Regional�Trail�in�the�
Lower�Reach,�and�over�the�Hancock�parcel.�Plantings�along�the�trail�consist�of�dense�
vines� of� grape� and� Virginia� creeper,� pistachio,� and� sweet� almond.� These� plantings�
have�apparently�naturalized�and�are�able� to�persist�without�cultivation�or� irrigation.�
Plantings�along�the�western�side�of� the�channel� in� the�Lower�Reach,�associated�with�
the� adjacent� residences� and� the� neighborhood� park,� include� Tasmanian� blue� gum,�
Monterey� pine,� silk� tree,� black� walnut,� London� plane� tree,� and� oleander,� among�
others.�Similar�plantings�occur�over�the�length�of�the�Marsh�Creek�Regional�Trail�and�
the�back�yards�of�residences�abutting�the�Project,�along�with�numerous�mature�valley�
oaks� and� coast� live� oaks.� Several� willow� trees� are� present� at� the� upper� end� of� the�
study� area.� Located� on� the� right� bank� immediately� downstream� of� the� pedestrian�
bridge� crossing� are� several� mature� black� willow� and� arroyo� willow� trees.� On� the�
opposite� bank� are� several� planted� trees� including� two� California� sycamores,� one�
valley�oak�and�one�Oregon�ash.��
�
The�Hancock�parcel�is�a�fallow�field�and�is�routinely�disked.�At�the�time�of�the�present�
survey,�the�property�had�been�recently�disked.�Plant�cover�was�low,�consisting�of�the�
current�year’s�regrowth�of�such�non�native�species�as�field�bindweed,�Italian�ryegrass,�
Italian� thistle,� ripgut� brome,� wild� lettuce,� and� wild� oats.� Scattered� native� species�
detected� include� alkali� mallow,� annual� fireweed,� and� salt� grass.� Remnant� orchard�
trees�present�include�sweet�almond�and�black�walnut.�
�
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Anthropogenic�habitat�is�not�classified�by�Sawyer�et�al.�(2009);�it�would�be�classified�as�
upland�following�Cowardin�et�al.�(1979).�Unless�found�to�support�special�status�plant�
or� animal� species,� or� as� otherwise� regulated� under� local� tree� or� zoning� ordinances,�
impacts� to� anthropogenic� habitats� typically� would� not� be� regarded� as� significant�
pursuant�to�CEQA�guidelines.�
�

Creeping�Rye�Grass�Turfs��

As�described� in�Sawyer�et�al.� (2009),� the�Creeping�Rye�Grass�Turfs�Alliance� (Leymus�
triticoides6�Herbaceous� Alliance)� occurs� on� heavy� clay� to� clay� loam� soils.� Stands� are�
generally�on�poorly�drained�floodplains,�drainage�and�valley�bottoms,�mesic�flats�and�
slopes,�and�marshes.�Creeping�rye�grass�is�adapted�to�a�wide�range�soil�types�and�is�
tolerant�of�alkaline�and�saline� conditions.�Found�along�coastal�northern,� central� and�
southern� California,� Creeping� Rye� Grass� Turfs� extend� into� the� Sacramento�San�
Joaquin�River�Delta,� the�Central�Valley�and� the�Mono�Basin,�occurring�at�elevations�
from�0�2300�m�(0�7544�ft).�
�
Membership�in�this�alliance�requires�that�creeping�rye�grass�comprise�greater�than�50�
percent� relative� cover� in� the� herb� layer.� The� Creeping� Rye� Grass� Turfs� Alliance�
conforms�to�the�Creeping�Ryegrass�Grassland�(CA�Vegetation�code�61.41.080.00)�and�
Valley�Wildrye�Grassland�as�described�in�Holland�(1986;�Holland�code�42140).�Areas�
dominated� by� creeping� rye� grass� occur� in� uplands� but� may� also� be� classified� as�
palustrine� emergent� persistent� seasonally� flooded/saturated� freshwater� wetlands� (P�
EM1�E0)� following� Cowardin� et� al.� (1979).� Creeping� rye� grass� is� listed� as� a�
“facultative”�(FAC)�wetland�indicator�species�(Lichvar�et�al.,�2014),�indicating�that�the�
species�is�equally�found�in�wetlands�as�in�uplands.��
�
As�a�natural� community,� the�Creeping�Rye�Grass�Turf�Alliance�has�been�assigned�a�
global�and�state�rarity�rating�of�G4/S3�by�the�CDFW�(CDFG�2010,�Sawyer,�et�al.�2009).��
Vegetation�alliances�given�a�rarity�ranking�of�G1,�G2�or�G3,�they�are�considered�to�be�
of� high� inventory� priority� and� are� often� considered� to� meet� the� criteria� for�
consideration�as�a�special�status�natural�community;�alliances�ranked�as�G4�or�G5�are�
generally� considered� common� enough� to� not� be� of� concern� (CDFG� 2010).� � This�
standard,�however,�is�not�universally�applied�either�by�consultants�or�by�lead�agencies�
or�the�CDFW.�
�
In� the�strictest� interpretation�of� the�CEQA�guidelines,�natural�stands�of�creeping�rye�
grass�should�be�mapped�and�impacts�documented.�But�there�is�no�particular�threshold�
regarding� the� size,� extent� or� density� of� such� stands� with� which� to� determine� the�

�������������������������������������������������
6�Since�publication�of�Sawyer�et�al.�(2009),�the�scientific�name�for�creeping�rye�grass,�also�commonly�known�

as� creeping� wildrye,� has� been� changed� to�Elymus� triticoides.� However,� for� purposes� of� determining� its�
wetland�indicator�status,�the�previous�name�Leymus�triticoides�is�used�per�Lichvar�et�al.�(2014).�
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significance� (sensu� CEQA)� of� such� stands,� or� even� what� constitutes� a� “natural�
condition”�as�the�species�easily�recolonizes�graded�or�severely�altered�sites.���
�
Within�the�study�area,�creeping�rye�grass�occurs� in�a�dense�patch�on�a�terrace�along�
the� west� (left)� bank� of� Marsh� Creek� just� north� (downstream)� of� the� Dainty� Avenue�
Bridge,� and� in� scattered� patches� upstream� of� the� Dainty� Avenue� Bridge.� This�
vegetation�was�likely�planted�as�part�of�a�previous�restoration�effort.�Relative�cover�of�
this�species� is�estimated�at�95�percent;�additional�species� identified�within� this�plant�
community�include�curly�dock�(FAC),�Bermuda�grass�(FACU),�field�bindweed�(UPL),�
bristly�ox�tongue�(FACU),�and�fat�hen�(FACW),�among�others.��

�
Because�the�patch�of�creeping�rye�grass�on�site�is�situated�beyond�the�top�of�the�low�
flow�channel,�it�would�not�qualify�as�a�wetland�under�the�federal�definition�by�failing�
to�meet� the�wetland�hydrology�criterion;� impacts�would�not�be� regulated�under� the�
CWA.� And� considering� the� highly� altered� nature� of� the� site,� the� patch� does� not�
constitute� a� naturally� occurring� plant� community.� As� such,� impacts� to� this� stand�
arguably� do� not� meet� the� significance� criteria� pursuant� to� CEQA� guidelines.�
Therefore,�no�impact�avoidance,�minimization,�or�mitigation�measures�are�warranted.�
�

Ruderal�Habitat�

Ruderal�habitat�is�that�from�which�the�native�vegetation�has�been�completely�removed�
by�grading,�cultivation,�or�other�historic�surface�disturbances.�Left�undeveloped,�such�
areas�typically�become�recolonized�by�invasive�exotic�species.�Scattered�native�species�
might� recolonize� the� site� after� disturbance� has� ceased.� Ruderal� sites� are� typically�
dominated� by� herbaceous� species,� although� scattered� woody� shrubs� and� trees� may�
also�begin�to�appear�if�left�undisturbed�long�enough.�Ruderal�sites�are�characteristic�of�
road�sides,�fallow�agricultural�fields,�vacant�lots,�and�large�landslides.�
�
Within�the�study�area,�ruderal�habitat�is�present�along�the�Marsh�Creek�Regional�Trail,�
on�the�banks�of�Marsh�Creek,� in�the�bio�system�detention�basin,�and�throughout�the�
upland�fields�associated�with�the�Palmilla�project.�All�of�these�areas�have�been�altered�
historically�by�grading�and�filling.� �Along�the�banks�of�Marsh�Creek,�ruderal�habitat�
on�site� is�dominated�by�non�native�grasses�and� forbs�such�as�bristly�ox�tongue,�bull�
mallow,� field�bindweed,� Italian� ryegrass,� Italian� thistle,�milk� thistle,� red�brome,� red�
stemmed� filaree,� ripgut� brome,� summer� mustard,� wild� lettuce,� wild� oats,� and� wild�
radish,� among� others.� Native� plant� species� detected� on� the� channel� banks� include�
alkali� mallow,� blue� wildrye,� California� brome,� common� evening� primrose,� and�
Douglas’�mugwort.��
�
Although� the� upland� field� had� been� disked� prior� to� the� survey,� based� on� the�
surrounding�vegetation�and�plant�debris�on�site,�the�site�is�presumed�to�be�dominated�
by� bull� mallow,� field� bindweed,� foxtail� barley,� Italian� thistle,� purple� vetch,� red�
stemmed� filaree,� Russian� thistle,� summer� mustard,� and� wild� oats.� Native� species�
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detected�include�alkali�mallow,�common�fiddleneck,�coast�live�oak,�coyote�brush,�dove�
weed,�and�valley�oak.�
�
Ruderal� habitat� is� not� specifically� described� by� Sawyer,� et� al.� (2009);� it� would� be�
classified�as�upland�following�Cowardin,�et�al.�(1979).�
�

Ruderal�Freshwater�Marsh�

Freshwater� marsh� typically� occurs� in� low�lying� sites� that� are� permanently� flooded�
with� fresh� water� and� lacking� significant� current.� This� plant� community� is� found� on�
nutrient�rich� mineral� soils� that� are� saturated� for� all� or� most� of� the� year.� Freshwater�
marsh� is� most� extensive� where� surface� flow� is� slow� or� stagnant� or� where� the� water�
table�is�so�close�to�the�surface�as�to�saturate�the�soil�from�below.�Freshwater�marsh�is�
distributed�along� the� coast�and� in�coastal�valleys�near� river�mouths�and�around� the�
margins�of�lakes,�springs,�and�streams�(Holland,�1986).�There�are�numerous�phases�of�
freshwater�marsh.�Emergent�freshwater�marsh,�for�example,�characteristically�forms�a�
dense�vegetative�cover�dominated�by�perennial,�emergent�monocots�0.3�4.6�m�(1�15�ft)�
high�that�reproduce�by�underground�rhizomes.�Vernal�or�seasonal�freshwater�marsh�
occurs� on� sites� that� are� wet� following� winter� rains� but� may� be� completely� dry� by�
summer;�such�sites�support�mostly�low�growing�annual�herbs.�
�
Within� the� study� area,� freshwater� marsh� species� occur� in� a� narrow� band� or� patches�
along� the� shoreline� of� Marsh� Creek.� The� vegetation� is� dominated� by� the� non�native�
species� watermint� (FACW7)� and� water� bentgrass� (FACW)� and� the� native� species�
knotgrass� (FACW).� Other� native� species� encountered� in� scattered� patches� include�
broadleaf�cattail�(OBL),�California�bulrush�(OBL),�three�square�(OBL),�umbrella�sedge�
(FACW),�and�water�cress�(OBL).�This�vegetation�is�considered�ephemeral�in�nature�in�
that�it�is�washed�away�with�winter�storm�events,�and�then�recolonizes�with�the�return�
to�low�summer�flows.�Because�it�is�not�a�persistent�plant�community,�its�location�and�
extent� were� not� mapped.� The� vegetation� band� is� an�average� of� 0.6� m� (2� ft)� wide� on�
each�shoreline;�over�the�entire�length�of�the�Lower,�Middle�and�Upper�reaches�of�the�
project,�covering�as�much�as�0.15�ha�(0.38�ac).�
�

�������������������������������������������������
7�The�wetland�indicator�status�is�a�predictor�of�the�likelihood�of�a�plant�species�to�occur�in�wetlands,�and�is�

defined�as�follows:�
•� Obligate�Plant�(OBL):�a�plant�that�almost�always�occurs�in�wetlands�
•� Facultative� Wetland� Plant� (FACW):� a� plant� that� usually� occurs� in� wetlands,� but� may� occur� in� non�

wetlands�
•� Facultative�Plant�(FAC):�a�plant�that�occurs�in�wetlands�and�non�wetlands�
•� Facultative�Upland�Plant�(FACU):�a�plant�that�usually�occurs�in�non�wetlands,�but�may�occur�in�wetlands�
•� Upland�Plant�(UPL):�a�plant�that�almost�never�occurs�in�wetlands��
The�wetland�indicator�status�conforms�to�Lichvar�et�al.,�2014;�see�the�discussion�in�Section�4.1.2.�
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On�site,�this�vegetation�type�does�not�conform�to�any�particular�alliance�as�classified�
by�Sawyer�et�al.�(2009).�It�is�ephemeral,�comprised�of�fast�growing�herbaceous�species�
that� rapidly� recolonize� the� banks� following� scouring� storm� flows.� As� a� wetland�
community,�impacts�to�cattail�marshes�are�regulated�under�federal,�State�or�local�laws�
and�policies.�Impacts�would�be�regarded�as�significant�under�CEQA.�

3.2 Wildlife�Habitats��

The�study�area�and�vicinity�encompass�anthropogenic�habitat,�ruderal�upland�habitat�
with�scattered�trees,� ruderal� freshwater�marsh�dominated�by� low�herbaceous�plants,�
and�open�freshwater�habitat.�A�discussion�of�the�anticipated�values�of�these�habitats�to�
wildlife�is�presented�below.�
�

Anthropogenic�Habitat�

Anthropogenic� habitats� are� those� created� as� a� result� of� and� maintained� by� human�
activities� (e.g.,� land� clearing,� cultivation,� development).� Anthropogenic� plant�
communities�have�been�described�as�agrestal� (cultivated),�pastoral� (grazed),� ruderal,�
plantations,� and� urban� (landscaped)� (Holland� and� Keil,� 1990).� In� addition� to� these�
vegetated�communities,�anthropogenic�habitats�also� include�structures�that�may�also�
attract�a�wide�variety�of�wildlife�species.��
�
Many� native� and� non�native� wildlife� species� are� well� adapted� to� anthropogenic�
habitats,�while�others�are�completely�or�nearly�dependent�on�them.�These�species�are�
attracted� by� certain� resources� readily� available� in� anthropogenic� settings� such� as�
forage,�water�and�shelter�while�being� tolerant�of�human�disturbances� such�as�noise,�
lighting,�and�the�movement�of�people�and�machinery.�Buildings�may�provide�nesting�
and�roosting�opportunities�for�a�variety�of�birds�which�nest�under�eaves,�in�roof�tiles,�
and�even�on�graveled�roof�tops.�Cracks,�seam�joints,�roof�vents,�loose�siding�and�roof�
tiles� also� providing� suitable� roosting� sites� for� numerous� species� of� bats.� Many�
mammals� are� attracted� to� human� sources� of� food� (rubbish,� garden� plants,� pet� food,�
and�pets�themselves).��
�
As� described� above,� anthropogenic� habitat� present� in� the� immediate� vicinity� of� the�
project� site� consists� of� landscaped� residential� yards,� a� public� park,� mature� ornamental�
trees�and�shrubs,�and�remnant�orchard�trees.�Wildlife�species�or�their�sign8�detected�in�
this� habitat� during� the� present� survey� include� red�shouldered� hawk,� red�tailed� hawk,�
Swainson’s� hawk,� mourning� dove,� northern� mockingbird,� western� scrub�jay,� white�
crowned� sparrow,� and� house� finch.� Other� species� commonly� associated� with�
anthropogenic�habitats�in�urbanized�settings�include�common�raven,�American�crow,�
house� sparrow,� western� gull,� feral� pigeon,� European� starling,� mourning� dove,�

�������������������������������������������������
8�Wildlife�sign�include�tracks,�vocalization,�scat,�white�wash,�feathers,�fur,�shed�skin,�nests,�burrows,�prey�

remains,�and�dead�individuals.�
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northern� mockingbird,� barn� owl,� barn� swallow,� Botta’s� pocket� gopher,� California�
ground� squirrel,� raccoon,� striped� skunk,� Virginia� opossum,� Norway� and� black� rat,�
house�mouse,�and�mule�deer,�coyote�and�red�fox.�
�

Ruderal�Habitat��

Ruderal�habitat�is�that�from�which�the�native�vegetation�has�been�completely�removed�
by�grading,�cultivation,�or�other�surface�disturbances.�In�some�cases,�recolonization�of�
such� sites� by� non�native� and� native� grasses,� forbs,� shrubs� and� even� scattered� trees�
may�be�evident.�However,�vegetative�cover�and�structural�diversity� is� typically� low.�
Ruderal� sites� are� characterized� as� vacant� lots,� roadsides� and� cleared� edges� of�
development.� Generally,� ruderal� sites� have� a� relatively� limited� value� for� wildlife�
species� as� they� are� typically� open� and� subject� to� a� high� level� of� human� activity.� In�
terms� of� potential� wildlife� usage,� the� small� patch� of� creeping� rye� grass� described�
above�is�included�here.�
�
Ruderal� sites� commonly� support�a�variety�of�passerines� (perching�birds)� that� forage�
on� disturbed� ground� or� among� the� scattered� trees� and� shrubs,� and� may� include�
mourning� dove,� European� starling,� Brewer’s� blackbird,� house� finch,� house� sparrow,�
northern� mockingbird,� and� western� scrub�jay,� among� others.� Fossorial� (i.e.,�
burrowing)� mammals� such� as� Botta’s� pocket� gopher� and� California� ground� squirrel�
are�also�expected,�along�with�other�rodents�such�as�California�vole,�deer�mouse,�brush�
rabbit,�and�Norway�rat.�Mammals�that�are�naturally�inured�to�human�habitation�and�
activities� include�Virginia�opossum,�raccoon,� striped�skunk,�and�mule�deer.�Reptiles�
that�may�also�be�found�include�alligator�lizard�and�western�fence�lizard.��
�
As�described�above,�ruderal�habitat�is�present�on�the�upper�banks�of�Marsh�Creek,�on�
both� sides� of� the� Marsh� Creek� Regional� Trail� and� access� road,� and� across� the�entire�
upland� field.� Most� of� this� habitat� is� regularly� disturbed� by� mowing� or� disking.�
Wildlife�species�or�their�sign�detected�in�this�habitat�during�the�present�survey�include�
Swainson’s� hawk,� burrowing� owl,� mourning� dove,� Botta’s� pocket� gopher,� California�
ground�squirrel,�western�fence�lizard,�American�crow,�and�barn�swallow.��
�

Freshwater�Habitat�

Open�freshwater�habitat�may�consist�of�lakes�and�impoundments�(i.e.,�lacustrine)�and�
rivers� and� streams� (i.e.,� riverine).� These� systems� generally� lack� persistent� emergent�
vegetation�and�flowing�or�surface�water�is�usually�present,�at�least�seasonally.��
�
Within� the� study� area,� open� freshwater� habitat� is� confined� between� the� banks� of�
Marsh� Creek.� The� longitudinal� profile� of� this� straightened,� trapezoidal,� unlined�
channel� is� relatively� gentle,� resulting� in� a� low� flow� velocity.� The� channel� bottom�
consists�of�silty�sediment�and�deposited�rock�and�debris;�some�sections�are�hardened�
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with� mortared� riprap.� A� narrow� band� of� freshwater� marsh� is� present� along� both�
shorelines�of�the�creek,�made�up�of�low,�herbaceous�species.�
�
Lower�Marsh�Creek�is�a�realigned�and�channelized�flood�control�channel�with�limited�
riffle�pool�complexes�and�lacking�riparian�habitat�and�in�stream�habitat�complexity.�It�
is� adjacent� to� suburban� residential� and� commercial� development,� cropland,� and�
fallow�field.�Until�recently,�its�use�by�anadramous�fish�was�restricted�to�the�lower�6.4�
km�(4�mi)�of�Marsh�Creek�from�its�mouth�at�Big�Break�to�the�Brentwood�Wastewater�
Treatment�Plant.�At�that�location,�between�Delta�Road�and�Sunset�Road,�a�1.8�m�(6�ft)�
high�drop�structure,�constructed�in�1958,�effectively�blocked�the�upstream�movement�
of� fish.� However,� a� fish� ladder� was� constructed� in� December� 2010,� permitting� the�
upstream� movement� of� anadromous� fish� through� the� project� site.� Upstream� of� the�
project� site,� the�movement�of� fish� into�upper� Marsh�Creek,� the� largest�watershed� in�
the� East� Bay,� remains� constrained� by� the� dam� at� Marsh� Creek� Reservoir,�
approximately�16�km�(10�mi)�from�the�mouth�of�the�creek.�Fish�species�known�to�occur�
in� Marsh� Creek� include� bluegill,� squawfish,� three�spined� stickleback,� and� Chinook�
(see�discussion�in�Section�4.2).�
�
Wildlife�species�or�their�sign�detected�in�this�habitat�during�the�present�survey�include�
American� mink,� raccoon,� black� phoebe,� red�winged� blackbird,� yellow�rumped�
warbler,� barn� swallow,� bullfrog,� mosquitofish,� mallard� and� red�eared� slider.� Other�
wildlife� species� expected� to� occur� in� or� near� Marsh� Creek� include� Louisiana� red�
swamp�crayfish,�Pacific�treefrog,�western�aquatic�garter�snake,�Pacific�(western)�pond�
turtle,� great� egret,� snowy� egret,� great� blue� heron,� green� heron,� belted� kingfisher,�
raccoon,�northern�river�otter,�among�many�others.�

3.3 Wildlife�Movement�Corridors��

Under� CEQA,� impacts� are� considered� significant� if� the� project� would� interfere�
substantially� with� the� movement� of� native� resident� or� migratory� fish� or� wildlife�
species�or�with�established�native�resident�or�migratory�wildlife�corridors,�or�impede�
the� use� of� native� wildlife� nursery� sites.� Wildlife� corridors� (i.e.� linear� habitats� that�
naturally� connect� and� provide� passage� between� two� or� more� large� habitats� or� habitat�
fragments)� are� important� for� persistence� of� wildlife� overtime.� Wildlife� must� have�
access� to� adequate� resources,� and� corridors� are� used� to� find� suitable� forage,� nesting�
and� resting� sites,� mates� and� new� home� ranges.� In� addition,� corridors� for� dispersal�
within�breeding�populations�will�decrease�the�likelihood�that�subpopulations�will�go�
extinct� or� become� locally� extirpated.� Even� where� patches� of� pristine� habitat� are�
fragmented,� as� commonly� occurs� with� riparian� vegetation,� wildlife� movement�
between� populations� is� facilitated� through� habitat� linkages,� migration� corridors� and�
movement�corridors.��
�
�
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Wildlife� movement� includes� migration� (i.e.,� usually� one� direction� per� season),� inter�
population� movement� (i.e.,� long�term� genetic� exchange)� and� small� travel� pathways�
(i.e.,� daily� movement� within� an� animal’s� home� range).� Daily� movement� patterns�
define� an� animal’s� home� range� where� activities� such� as� foraging,� resting� and�
conspecific� (individuals� of� the� same� species)� interactions� occur.� Generally,� longer�
movements� usually� by� dispersing� individuals� connect� breeding� populations,�
permitting� gene� flow� between� these� subpopulations.� Corridors� generally� provide�
adequate� habitat� for� animals� to� disperse� until� reaching� an� area� large� enough� to�
establish�home�ranges.�Corridors�are�different�depending�on�what� type�of�organism�
may�use� it;�a�corridor� for�a�butterfly�or�bird�may�be�a�series�of�“stepping�stones”�of�
suitable�habitat,�while�a�terrestrial�vertebrate�may�need�a�continuous�band�of�suitable�
habitat�for�successful�movement.�Habitat�loss,�fragmentation,�and�degradation�resulting�
from� a� change� in� land� use� or� habitat� conversion� can� alter� the� use� and� viability� of�
corridors.�
�
The�lower�reach�of�Marsh�Creek�is�not�part�of�an�uninterrupted�riparian�corridor�and�
although�it�is�contiguous�with�extensive�open�shoreline�lands�downstream,�it�connects�
to� the� uppermost� part� of� the� watershed� only� after� passing� through� commercial,�
industrial� and� residential� development� and� numerous� buried� culverts.� Much� of� the�
lower�reach�of�Marsh�Creek�lacks�significant�riffles,�pools,�irregular�bank�features,�and�
overhanging� vegetation� that� provide� suitable� cover� or� refuge� for� resident� or�
dispersing� wildlife.� Furthermore,� the� adjacent� residential� neighborhoods� and�
commercial� development� bring� predators� such� as� pets,� feral� animals,� and� those�
attracted� to� human� habitation.� Increased� human� activity,� noise,� and� lighting� further�
inhibit�the�movements�of�wildlife�species.��
�
For�these�reasons,�the�section�of�Marsh�Creek�at�the�Project�is�not�expected�to�serve�as�
a�significant�wildlife�corridor.�The�implementation�of�the�proposed�habitat�restoration�
and�enhancement�project�would�serve�to�improve�the�quality�of�available�habitat�for�
wildlife�use.�

4.0 SPECIAL�STATUS�BIOLOGICAL�RESOURCES�

Existing� and� potentially� occurring� biological� resources� within� the� study� area� that�
would� be� potentially� affected� by� the� proposed� action� are� defined� and� discussed�
below.��

4.1 Special�Status�Habitats��

Special�status� biological� resources� include� habitats� and� plant� and� animal� species� for�
which�impacts�may�be�regarded�as�significant�pursuant�to�the�guidelines�of�CEQA�or�
are� regulated�under� federal,�State�or� local� laws�or�ordinances.�They�are�defined�and�
discussed�below.��
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4.1.1 Special�Status�Natural�Communities�

Special�status� natural� communities� are� those� that� are� considered� rare� in� the� region,�
support�special�status�plant�or�wildlife�species,�or�receive�regulatory�protection�under�
the� CWA9,� Lake� and� Streambed� Alteration� Program� (LSAP)10,� and/or� the� Porter�
Cologne� Water� Quality� Control� Act� (Porter�Cologne).11� A� number� of� communities�
have�been�designated�as�rare�and�these�communities�are�given�the�highest�inventory�
priority� (CNDDB,� 2017;� CDFG,� 2010).� Vegetation� alliances� given� a� rarity� ranking� of�
G1/S1,�G2/S2�or�G3/S3�are�considered�to�be�of�high�inventory�priority;�alliances�ranked�
as� G4/S4� or� G5/S5� are� generally� considered� common� enough� to� not� be� of� concern�
(Sawyer�et�al.,�2009;�CDFG,�2010;�for�a�definition�of�rarity�rankings,�see�Appendix�C).�
�
Riparian�habitats�are�considered�by�federal�and�state�regulatory�agencies�to�represent�
a�sensitive�and�declining�resource.�Wetlands�and�riparian�areas�can�serve�significant�
biological� functions� by� providing� nesting,� breeding,� foraging,� and� spawning� habitat�
for� a� wide� variety� of� resident� and� migratory� wildlife� species.� Impacts� to� stream�
channels�with�a�defined�bed�and�bank�are�addressed�specifically�by�the�CFGC12�and�
may� be� regulated� under� the� CWA.� The� U.S.� Army� Corps� of� Engineers� (USACE)�
regulates�dredging�and�placement�of� fill� into�waters�of� the�U.S.,� including�wetlands,�
with�oversight�of�permitting�decisions�by�the�U.S.�Environmental�Protection�Agency�
(USEPA).� The� U.S.� Fish� and� Wildlife� Service� (USFWS)� and� the� National� Marine�
Fisheries�Service� (NMFS)�has� input�on�permitting�decisions�by� the�USACE�when�an�
activity�could�affect�wetland�dependent�federally�listed�species.��
�
Special�status� natural� communities� recorded� from� the� project� region� include� alkali�
meadow,� alkali� seep,� cismontane� alkali� marsh,� coastal� and� valley� freshwater� marsh,�
coastal�brackish�marsh,�northern�claypan�vernal�pool,�stabilized�interior�dunes,�valley�
needlegrass�grassland,�and�valley�sink�scrub�(CNDDB,�2017).��

4.1.2 Waters�of�the�U.S.�and�Waters�of�the�State�

There�are�seven�categories�of�waters�of�the�U.S.13�These�include:�

(1)��All� waters� which� are� currently� used,� or� were� used� in� the� past,� or� may� be�
susceptible� to� use� in� interstate� or� foreign� commerce,� including� all� waters� which�
are�subject�to�the�ebb�and�flow�of�the�tide;�

(2)��All�interstate�waters�including�interstate�wetlands;�
(3)��All� other� waters� such� as� intrastate� lakes,� rivers,� streams� (including� intermittent�

streams),�mudflats,� sandflats,�wetlands,� sloughs,�prairie�potholes,�wet�meadows,�

�������������������������������������������������
9�CWA�§�401�and�§�404�
10�CFGC�Division�2,�Chapter�6,�§§�1600�1607�
11�Cal.�Water�Code�§§�13000�14920����
12�CFGC�§�1600�et�seq.�
13�33�CFR�328.3(a);�40�CFR�230.3(s)�



�

Wood�Biological�Consulting,�Inc.�
Biological�Assessment,�Three�Creeks�Restoration�Project�at�Marsh�Creek� 22�

playa�lakes,�or�natural�ponds,�the�use,�degradation�or�destruction�of�which�could�
affect�interstate�or�foreign�commerce�including�any�such�waters:�
a)�� Which�are�or�could�be�used�by�interstate�or�foreign�travelers�for�recreational�or�

other�purposes;�or��
b)�� From� which� fish� or� shellfish� are� or� could� be� taken� and� sold� in� interstate� or�

foreign�commerce;�or�
c)�� Which� are� used� or� could� be� used� for� industrial� purposes� by� industries� in�

interstate�commerce;�
4)�� All� impoundments� of� waters� otherwise� defined� as� waters� of� the� U.S.� under� the�

definition;�
5)�� Tributaries�of�waters�identified�in�paragraphs�(1)�through�(4)�of�this�section;�
6)�� The�territorial�seas;�and�
7)�� Wetlands� adjacent� to� waters� (other� than� waters� that� are� themselves� wetlands)�

identified�in�paragraphs�(1)�through�(6)�of�this�section.�Waste�treatment�systems,�
including� treatment� ponds� or� lagoons� designed� to� meet� the� requirements� of� the�
Clean�Water�Act� (other�than�cooling�ponds14,�which�also�meet� the�criteria�of� this�
definition)�are�not�waters�of�the�U.S.�

�
As�summarized�in�USEPA/USACE�(2008),�both�agencies�assert�jurisdiction�over�“non�
navigable� tributaries� of� traditional� navigable� waters� that� are� relatively� permanent�
where� the� tributaries� typically� flow� year�round� or� have� continuous� flow� at� least�
seasonally� (e.g.,� typically� three� months)”� and� “wetlands� that� abut� such� tributaries”.�
The� extent� of� USACE� jurisdiction� over� tributaries� normally� corresponds� to� the�
OHWM.�The�OHWM�is�the�line�on�the�shores�established�by�the�fluctuations�of�water�
and�indicated�by�physical�characteristics�such�as:15��

� a�clear�natural�line�impressed�on�the�bank;��
� shelving;��
� changes�in�the�character�of�the�soil;��
� destruction�of�terrestrial�vegetation;��
� the�presence�of�litter�and�debris;��
� or�other�appropriate�means�that�consider�the�characteristics�of�the�surrounding�

areas.�
�
Wetlands� are� defined� as� �those� areas� that� are� inundated� or� saturated� by� surface� or�
ground� water� at� a� frequency� and� duration� sufficient� to� support,� and� that� under�
normal�circumstances�support�a�prevalence�of�vegetation�typically�adapted�for�life�in�
saturated� soil� conditions.�16� Indicators� of� all� three� wetland� parameters� (e.g.,� hydric�

�������������������������������������������������
14�as�defined�in�40�CFR�123.11(m)�
15�USACE,�2006�
16�CWA�§�404��
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soils,�hydrophytic�vegetation,�and�wetland�hydrology)�must�be�present�for�a�site�to�be�
classified�as�a�wetland�(Environmental�Laboratory,�1987;�USACE,�2006).�
�
As� defined� under� California� Water� Code17,� waters� of� the� State� are� defined� as� “any�
surface�water�or�groundwater,� including�saline�waters,�within� the�boundaries�of� the�
state”.�These�include�nearly�every�surface�or�ground�water�in�California,�or�tributaries�
thereto,� and� include� drainage� features� outside� USACE� jurisdiction� (e.g.,� dry� and�
ephemeral/seasonal� stream� beds� and� channels,� etc.),� isolated� wetlands� (e.g.,� vernal�
pools,� seeps,� springs� and� other� groundwater�supplied� wetlands,� etc.),� and� storm�
drains�and�flood�control�channels.�
�
At�the�project�location,�Marsh�Creek�is�a�perennial,�4th�order�stream.18�The�watershed�
originates� in� the�Morgan�Territory�on� the�north�side�of�Mt.�Diablo�and�covers� some�
332�km2�(128�mi2).�Marsh�Creek�flows�for�48�km�(30�mi)�and�empties�into�the�tidally�
influenced�Dutch�Slough,�and�then�Big�Break�and�the�lower�San�Joaquin�River.��
�
Marsh� Creek� Dam,� located� near� Briones� Valley� and� approximately� 6.2� km� (3.9� mi)�
upstream� of� the� Project,� was� constructed� in� 1963� and� contains� runoff� from�
approximately�38�percent�of�the�watershed�in�the�Marsh�Creek�(PWA,�2006).�The�four�
major�tributaries�draining�into�Marsh�Creek�are�Briones�Creek,�Dry�Creek,�Deer�Creek�
and�Sand�Creek.�The�confluence�of�Briones�and�Marsh�Creeks� is�at� the�Marsh�Creek�
Reservoir;�Dry�Creek�flows�into�Marsh�Creek�approximately�0.8�km�(0.5�mi)�upstream�
of�the�project�site;�and�Deer�and�Sand�Creeks�flow�into�Marsh�Creek�within�the�project�
site.�Historically,�much�of�the�lower�reaches�of�Marsh�Creek�were�dry�in�the�summer�
(Stanford�et�al.,�2011).�Currently,� flowing�surface�water� is�present�from�lower�Marsh�
Creek� to� its� mouth;� these� flows� are� made� up� primarily� of� nuisance� water� resulting�
from� an� elevated� water� table� caused� by� runoff� from� agricultural� and� landscape�
irrigation�and�urban�discharges�(NHI/DSC,�2007).�
�
At�the�study�area,�the�Marsh�Creek�channel�is�an�average�of�18�m�(60�ft)�wide�at�the�
tops� of� bank� and� 3� m� (10� ft)� wide� at� the� OHWM.� The� channel� is� on� average�
approximately� 2.75� m� (9� ft)� below� grade,� with� 1:2.3� horizontal:vertical� earthen� side�
slopes.� The� stream� channel� in� the� study� area� is� approximately� 1235� m� (4050� ft)� in�
length.�The�total�area�below�the�OHWM19�is�approximately�0.38�ha�(0.93�ac);�the�total�
area� below� top� of� bank� is� approximately� 2.26� ha� (5.58� ac).� A� map� illustrating� the�
preliminary�limits�of� jurisdiction�within�the�study�area�is�presented�in�Figures�6a,�6b�
and�6c.�
�

�������������������������������������������������
17�§�13050(e)�
18�See�http://en.wikipedia.org/wiki/Strahler_Stream_Order�for�descriptions�of�stream�orders.�
19� Excluding� that� portion� of� the� study� area� upstream� of� the� Dainty� Avenue� Bridge,� which� would� not� be�

affected�by�the�proposed�project.�
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As� currently� proposed,� the� Project� would� result� in� impacts� to� waters� of� the�
U.S./waters� of� the� State.� These� impacts� would� be� considered� significant� pursuant� to�
the� guidelines� of� CEQA� and� are� regulated� by� the� USACE,� CDFW,� and� RWQCB.�
Impact� minimization� and� mitigation� measures� are� warranted,� as� outlined� in� Section�
5.1,�below.�
�

Special�Status�Plant�Species�

Special�status� plant� species� include� all� plant� species� that� meet� one� or� more� of� the�
following�criteria:20�
�
� Listed� or� proposed� for� listing� as� threatened� or� endangered� under� the�

federal�Endangered�Species�Act�(FESA)�or�candidates�for�possible�future�
listing�as�threatened�or�endangered�under�the�FESA.21�

� Listed22�or�candidates�for�listing�by�the�State�of�California�as�threatened�or�
endangered� under� the� California� Endangered� Species� Act� (CESA).23� A�
species,�subspecies,�or�variety�of�plant�is�endangered�when�the�prospects�
of� its� survival� and� reproduction� in� the� wild� are� in� immediate� jeopardy�
from� one� or� more� causes,� including� loss� of� habitat,� change� in� habitat,�
over�exploitation,� predation,� competition,� disease,� or� other� factors.24� A�
plant� is� threatened� when� it� is� likely� to� become� endangered� in� the�
foreseeable� future� in� the� absence� of� special� protection� and� management�
measures.25�

� Listed� as� rare� under� the� California� Native� Plant� Protection� Act�
(CNPPA).26�A�plant�is�rare�when,�although�not�presently�threatened�with�
extinction,� the� species,� subspecies,� or� variety� is� found� in� such� small�
numbers� throughout� its� range� that� it� may� be� endangered� if� its�
environment�worsens.27�

� Meet� the� definition� of� rare� or� endangered� under� CEQA.28� Species� that�
may�meet�the�definition�of�rare�or�endangered�include�the�following:��

o Species� considered� by� the� CNPS� to� be� “rare,� threatened� or�
endangered�in�California”�(California�Rare�Plant�Rank�1A,�1B�and�2);�

�������������������������������������������������
20�This�definition�is�provided�in�CDFG�(2009).�
21�50�CFR�§�17.12�
22�Refer�to�current�online�published�lists�available�at:�http://www.dfg.ca.gov/biogeodata.�
23�CFGC�§�2050�et�seq.�
24�CFGC�§�2062�
25�CFGC�§�2067�
26�CFGC�§�1900,�et�seq.�
27�CFGC�§�1901�
28�CEQA�§�15380[b]�and�[d]�
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o Species� that� may� warrant� consideration� on� the� basis� of� local�
significance�or�recent�biological�information;��

o Some�species�included�on�the�California�Natural�Diversity�Database’s�
(CNDDB)�Special�Plants,�Bryophytes,�and�Lichens�List.�

� Locally� significant� species,� that� is,� a� species� that� is� not� rare� from� a�
statewide�perspective�but�is�rare�or�uncommon�in�a�local�context�such�as�
within�a�county�or�region29�or�is�so�designated�in�local�or�regional�plans,�
policies,�or�ordinances� (CEQA�Guidelines30).�Examples� include�a�species�
at� the� outer� limits� of� its� known� range� or� a� species� occurring� on� an�
uncommon�soil�type.�

���
In�addition,�plant� species�have�been�assigned�global�and�State� rarity� rankings� (for�a�
definition� of� these� rankings,� see� Appendix� C).� Species� ranked� as� S1,� S2,� or� S3� are�
considered�to�be�critically�imperiled,�imperiled�or�vulnerable�to�extinction�within�the�
boundaries�of� the�state� (CDFW,�2017a).�As�such,� these�species�may�be�considered�to�
meet� the�criteria� for� listing�as�endangered,� threatened�or� rare�under�CESA.31�Species�
ranked�as�S4�or�S5�are�generally�considered�common�enough�to�be�secure�and�not�at�
risk�of�extinction.�Impacts�on�special�status�plants�species,�as�thusly�defined,�would�be�
regarded� as� significant� pursuant� to� CEQA32� and� should� be� addressed� in�
environmental�review�documents.33�

�
A� total� of� 64� special�status� plant� species� have� been� recorded� in� the� nine� USGS�
quadrangles�surrounding�the�project�site�(CNDDB,�2017;�USFWS,�2017;�CNPS,�2017).�
Copies� of� the� database� printouts� are� included� as� Appendix� B;� an� explanation� of� all�
rarity� status� codes� is�provided� in� Appendix�C.� Eight� special�status�plant� species�are�
mapped�by�the�CNDDB�(2017)�as�having�been�recorded�from�within�4.8�km�(3�mi)�of�
the�project�site�(Figure�7).�
�
Based�on� the� level�of�disturbance,� soils,� existing�habitats�and�geographic� location�of�
the�Project,� the�presence�of�all�64�of� the� target�special�status�plants�can�be� ruled�out�
due� to� a� lack� of� suitable� habitat� or� substrate,� geographic� isolation� from� known�
populations,� or� the� fact� that� they� would� have� been� detectable� during� the� surveys�
performed.�A�summary�of�those�species�known�from�the�project�vicinity�or�for�which�
suitable�or�marginally�suitable�habitat�is�present�on�site�is�provided�in�Table�1.�
�

� �

�������������������������������������������������
29�CEQA�§�15125�(c)�
30�Appendix�G�
31�CEQA�§�15380(d)�
32�CEQA�§�15065�
33�CEQA�§�15125�
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Table�1.�Special�Status�Plants�Recorded�from�the�Project�Vicinity*�
�

Scientific�Name� Common�Name� Status**� Potential�for�Occurrence/�
Rationale�

Federally�and/or�State�Listed�Species
Eryngium�racemosum� Delta�button�celery� ��/SE/1B.1� None:�no�suitable�habitat�present.�
Erysimum�capitatum�
var.�angustatum�

Contra�Costa�
wallflower�

FT/SE/1B.1� None:�would�have�been�detectable.�

Lasthenia�conjugens�
Contra�Costa�
goldfields�

FE/��/1B.1� None:�would�have�been�detectable.�

Lilaeopsis�masonii� Mason’s�lilaeopsis� ��/SR/1B.1� None:�no�suitable�habitat�present.�
Neostapfia�colusana� Colusa�grass� FT/SE/1B.1� None:�no�suitable�habitat�present.�
Oenothera�deltoides�
ssp.�howellii�

Antioch�Dunes�
evening�primrose�

FT/SE/1B.1� None:�would�have�been�detectable.�

Other�Special�Status�Species�
Atriplex�cordulata�var.�
cordulata� heartscale� ��/��/1B.2� None:�would�have�been�detectable.�

Atriplex�coronata�var.�
coronata� crownscale� ��/��/4.2� None:�would�have�been�detectable.�

Atriplex�depressa� brittlescale� ��/��/1B.2� None:�would�have�been�detectable.�
Blepharizonia�plumosa� big�tarplant� ��/��/1B.1� None:�no�suitable�habitat�present.�
California�macrophylla� round�leaved�filaree� ��/��/1B.1� None:�would�have�been�detectable.�
Centromadia�parryi�
ssp.�congdonii�

Congdon�s�tarplant� ��/��/1B.1� Not�expected:�site�too�highly�
altered.�

Cicuta�maculata�var.�
bolanderi�

Bolander’s�water�
hemlock�

��/��/2B.1� Not�expected:�site�too�highly�
altered.�

Eriogonum�nudum�var.�
psychicola�

Antioch�Dunes�
buckwheat�

��/��/1B.2� None:�would�have�been�detectable.�

Eriogonum�truncatum� Mt.�Diablo�
buckwheat�

��/��/1B.1� None:�would�have�been�detectable.�

Eryngium�
spinosepalum�

spiny�sepaled�
button�celery�

��/��/1B.2� None:�would�have�been�detectable.�

Eschscholzia�
rhombipetala�

diamond�petaled�
California�poppy�

��/��/1B.1� None:�would�have�been�detectable.�

Extriplex�joaquinana� San�Joaquin�
spearscale�

��/��/1B.2� None:�would�have�been�detectable.�

Fritillaria�agrestis� stinkbells� ��/��/4.2� None:�would�have�been�detectable.�

Hesperolinon�breweri�
Brewer�s�western�
flax� ��/��/1B.2� None:�no�suitable�habitat�present.�

Hesperevax�caulescens� Hogwallow�starfish� ��/��/4.2� None:�would�have�been�detectable.�
Hibiscus�lasiocarpus�
var.�occidentalis� woolly�rose�mallow� ��/��/1B.2� None:�would�have�been�detectable.�

Isocoma�arguta�
Carquinez�
goldenbush� ��/��/1B.1�

�
None:�would�have�been�detectable.�
�
�
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Scientific�Name� Common�Name� Status**�
Potential�for�Occurrence/�

Rationale�
Lathyrus�jepsonii�var.�
jepsonii� Delta�tule�pea� ��/��/1B.2� None:�would�have�been�detectable.�

Limosella�australis� Delta�mudwort� ��/��/2B.1� None:�no�suitable�habitat�present.�
Madia�radiata� showy�golden�madia� ��/��/1B.1� None:�would�have�been�detectable.�
Myosurus�minimus�
ssp.�apus�

little�mousetail� ��/��/3.1� None:�no�suitable�habitat�present.�

Navarretia�heterandra� Tehama�navarretia� ��/��/4.3� None:�no�suitable�habitat�present.�
Navarretia�nigelliformis�
ssp.�radians�

shining�navarretia� ��/��/1B.2� None:�no�suitable�habitat�present.�

Potamogeton�
zosteriformis�

eel�grass�pondweed� ��/��/2B.2� None:�no�suitable�habitat�present.�

Puccinellia�simplex� California�alkali�
grass�

��/��/1B.2� None:�no�suitable�habitat�present.�

Scutellaria�galericulata� marsh�skullcap� ��/��/2B.2� None:�no�suitable�habitat�present.�

Scutellaria�lateriflora�
side�flowering�
skullcap� ��/��/2B.2� None:�no�suitable�habitat�present.�

Senecio�aphanactis� chaparral�ragwort� ��/��/2B.2� None:�would�have�been�detectable.�

Senecio�hydrophiloides�
sweet�marsh�
ragwort� ��/��/4.2� None:�no�suitable�habitat�present.�

Symphyotrichum�
lentum� Suisun�Marsh�aster� ��/��/1B.2� None:�would�have�been�detectable.�

*� Taxa� recorded� within� 8� km� (5� mi)� of� the� project� site,� for� which� suitable� habitat� is� present,� or�
which�are�of�particular�concern�locally;�for�a�complete�list�of�all�target�species�evaluated�as�part�
of�this�analysis,�see�Appendix�B��

**�Fed/State/CDFW���For�an�explanation�of�rarity�codes,�see�Appendix�C�
�
�
4.2 Special�Status�Animal�Species��

Special� Animals� is� a� broad� term� used� to� refer� to� all� the� animal� taxa� tracked� by� the�
CNDDB,�regardless�of�their�legal�or�protection�status.�This�list�is�also�referred�to�as�the�
list� of� “species� at� risk”�or� “special�status� species”.� The� CDFW� considers� the� taxa�on�
this� list� to� be� those� of� greatest� conservation� need.� Special� Animals� include� those�
species,�subspecies,�or�Evolutionarily�Significant�Units�(ESU)�where�at�least�one�of�the�
following�conditions�applies�(CDFW,�2017c):�
�
� Taxa�listed�or�proposed�for�listing�under�the�FESA�or�CESA;��

� Taxa�considered�by�the�CDFW�to�be�a�Species�of�Special�Concern�(SSC);�

� Taxa�which�meet�the�criteria�for�listing,�even�if�not�currently�included�on�any�list,�
as�described�under�CEQA�Section�15380;�

� Taxa� that� are� biologically� rare,� very� restricted� in� distribution,� or� declining�
throughout�their�range�but�not�currently�threatened�with�extirpation;�
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� Population(s)�in�California�that�may�be�peripheral�to�the�major�portion�of�a�taxon’s�
range�but�are�threatened�with�extirpation�in�California;�

� Taxa�closely�associated�with�a�habitat�that�is�declining�in�California�at�a�significant�
rate� (e.g.� wetlands,� riparian,� vernal� pools,� old� growth� forests,� desert� aquatic�
systems,�native�grasslands,�valley�shrubland�habitats,�etc.);�

� Taxa�designated�as�a�special�status,�sensitive,�or�declining�species�by�other�state�or�
federal�agencies,�or�a�non�governmental�organization� (NGO)�and�determined�by�
the� CNDDB� to� be� rare,� restricted,� declining,� or� threatened� across� their� range� in�
California.�

�
Many�animal�species�receive�protection�under�the�Bald�and�Golden�Eagle�Protection�
Act�(BGEPA)34,�the�Migratory�Bird�Treaty�Act�(MBTA)35�and�the�Migratory�Bird�Treaty�
Reform� Act� (MBTRA).36� The� CFGC� provides� specific� language� protecting� birds� and�
raptors37,� “fully� protected� birds”38,� “fully� protected� mammals”39,� “fully� protected�
reptiles� and� amphibians”40� and� “fully� protected� fish”.41� The� California� Code� of�
Regulations� (CCR)� prohibits� the� take� of� fully� protected� fish42,� certain� fur�bearing�
mammals,43�and�restricts�the�taking�of�amphibians44�and�reptiles45.��
In�addition,�animal�species�have�been�assigned�global�and�State�rarity�rankings�(for�a�
definition�of�these�rankings,�see�Appendix�C).�Species�with�a�ranking�of�G1/S1,�G2/S2,�
or� G3/S3� are� considered� to� be� critically� imperiled,� imperiled� or� vulnerable� to�
extinction� within� the� boundaries� of� the� state� (CDFW,� 2017c).� As� such,� these� species�
may� be� considered� to� meet� the� criteria� for� listing� as� endangered,� threatened� or� rare�
under� CESA.46� Species� ranked� as� G4/S4� or� G5/S5� are� generally� considered� common�
enough� to� be� secure� and� not� at� risk� of� extinction.� Impacts� on� special�status� animal�
species,�as�thusly�defined,�would�be�regarded�as�significant�pursuant�to�CEQA47�and�
should�be�addressed�in�environmental�review�documents.48�
�

�������������������������������������������������
34�16�USC�668,�et�seq.�
35�16�U.S.C.�703�712�
36�70�FR�12710�
37�§§�3503�and�3503.5�
38�CFGC�§�3511�
39�CFGC�§�4700�
40�CFGC�§�5050�
41�CFGC�§�5515�
42�14�CCR�§�5.93�
43�14�CCR�§�460�
44�14�CCR�§�5.05�
45�14�CCR�§�5.60�
46�CEQA�Guidelines�§�15380(d)�
47�CEQA�Guidelines�§�15065(a)�
48�CEQA�Guidelines�§�15065(b),�(c)�



�

Wood�Biological�Consulting,�Inc.�
Biological�Assessment,�Three�Creeks�Restoration�Project�at�Marsh�Creek� 33�

A� total� of� 87� special�status� animal� species� have� been� recorded� in� the� nine� USGS�
quadrangles�surrounding�the�project�site�(CNDDB,�2017;�USFWS,�2017).�Copies�of�the�
database� printouts� are� included� as� Appendix� B;� an� explanation� of� all� rarity� status�
codes�is�provided�in�Appendix�C.�Ten�special�status�animal�species�are�mapped�by�the�
CNDDB�(2017)�as�having�been�recorded�from�within�4.8�km�(3�mi)�of�the�project�site�
(Figure�8).�
�
An� occupied� nesting� burrow� of� burrowing� owl� was� observed� in� the� study� area� in�
2015;� the�species�was�not�detected�within� the�study�area�during�subsequent�surveys�
conducted� in�2016�and�2017.�A� foraging�Swainson’s�hawk�was�also�observed�on� the�
ground,� perching� and� directly� overhead� during� the� 2015� survey.� These� species� are�
discussed�in�more�detail,�below.�
�
Based� on� site� conditions� and� geographic� location,� the� presence� of� 78� of� the� target�
special�status�animals�can�be�ruled�out�due�to�a�lack�of�suitable�habitat�or�substrate,�or�
geographic� isolation� from� known� populations.� Although� not� detected� during� the�
present� survey,� the� potential� exists� for� nine� special�status� species� to� occur� on� site;�
these�are�discussed�below.�
�
A�summary�of�those�species�known�from�the�project�vicinity,�detected�on�site,�or�for�
which�suitable�or�marginally�suitable�habitat�is�present�on�site�is�provided�in�Table�2.�
�

Federal/State-Listed, Proposed, Candidate, or Fully Protected Species 
California�Red�Legged�Frog�

The� California� red�legged� frog� (Rana� draytonii;� hereafter� CRF)� was� listed� as� a�
threatened� species� under� FESA� on� May� 23,� 199649� and� is� designated� a� California�
Species�of�Special�Concern�(CDFW,�2017c).�A�recovery�plan�was�published�for�the�CRF�
on�September�12,�2002�(USFWS,�2002).�It�has�been�assigned�a�global�and�state�ranking�
of� G2G3/S2S3� (CNDDB,� 2017);� species� assigned� a� ranking� of� S2� are� considered�
imperiled�in�the�state�due�to�its�very�restricted�range,�very�few�populations,�or�other�
factors�making�it�very�vulnerable�to�extirpation.�The�CRF�is�a�covered�species�under�
the� East� Contra� Costa� County� Habitat� Conservation� Plan� and� Natural� Community�
Conservation�Plan�(HCP/NCCP)�(Jones�&�Stokes,�2006).�
�
The�CRF�is�distributed�throughout�26�counties�in�California,�but�is�most�abundant�in�
the�San�Francisco�Bay�Area.�Populations�have�become�isolated�in�the�Sierra�Nevada,�
North�Coast,�northern�and�southern�Transverse�and�Peninsular�Ranges�(Jennings�and�
Hayes,� 1994;� Stebbins,� 2003).� The� CRF� inhabits� predominately� permanent� water�
sources�such�as�streams,�lakes,�marshes,�natural�and�man�made�ponds,�and�ephemeral��

� �
�������������������������������������������������

49�61�FR�25813�
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Table�2.�Potentially�Occurring�Special�Status�Animal�Species�
�

Scientific�Name� Common�Name� Status**� Potential�for�Occurrence/�
Rationale�

Federally�and/or�State�Listed�Species
Agelaius�tricolor� tricolored�blackbird� ��/SE/SSC� None:�no�suitable�habitat�present.�
Ambystoma�
californiense�

California�tiger�
salamander�

FT/ST/SSC� None:�no�suitable�habitat�present.�

Buteo�swainsonii� Swainson’s�hawk� ��/ST/SA� Detected:�see�discussion�below.�
Branchinecta�
longiantenna�

longhorn�fairy�
shrimp�

FE/��/SA� None:�no�suitable�habitat�present.�

Branchinecta�lynchi� vernal�pool�fairy�
shrimp�

FT/��/SA� None:�no�suitable�habitat�present.�

Elanus�leucurus� white�tailed�kite� ��/��/FP�
Possible:�marginally�suitable�
nesting�habitat�present�nearby.�See�
discussion�below.�

Laterallus�jamaicensis�
coturniculus� California�black�rail� ��/ST/FP� None:�no�suitable�habitat�present.�

Masticophis�lateralis�
euryxanthus�

Alameda�whipsnake� FT/ST/SA� None:�no�suitable�habitat�present.�

Oncorhynchus�mykiss�
irideus�

Steelhead�–�Central�
Valley�DPS� FT/��/SA�

Possible:�marginally�suitable�
habitat�present.�See�discussion�
below.�

Rana�draytonii�
California�red�
legged�frog� FT/��/SSC�

Possible:�not�recorded�from�a�3�
mile�radius�of�project�site.�
Marginally�suitable�habitat�
present.�See�discussion�below.�

Thamnophis�gigas� giant�garter�snake� FT/ST/SA� None:�outside�of�known�range.�
Vulpes�macrotis�mutica� San�Joaquin�kit�fox� FE/ST/��� None:�no�suitable�habitat�present.�
Other�Special�Status�Species�

Anniella�pulchra�
pulchra� silvery�legless�lizard� ��/��/SSC�

Possible:�marginally�suitable�
habitat�present.�See�discussion�
below.�

Arizona�elegans�
occidentalis�

California�glossy�
snake�

��/��/SSC�
Not�expected:�marginally�suitable�
habitat�present.�

Athene�cunicularia� burrowing�owl� ��/��SSC� Detected:�See�discussion�below.�
Bombus�crotchii� Crotch�bumble�bee� ��/��SA� None:�no�suitable�habitat�present.�
Bombus�occidentalis� western�bumble�bee� ��/��SA� None:�no�suitable�habitat�present.�
Branchinecta�
mesovallensis�

midvalley�fairy�
shrimp� ��/��SA� None:�no�suitable�habitat�present.�

Emys�marmorata� Pacific�pond�turtle� ��/��/SSC�

Possible:�not�observed,�but�known�
from�project�vicinity.�Marginally�
suitable�habitat�present.�See�
discussion�below.�
�
�
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Scientific�Name� Common�Name� Status**�
Potential�for�Occurrence/�

Rationale�

Hygrotus�curvipes�
curved�foot�
hygrotus�diving�
beetle�

��/��SA� None:�no�suitable�habitat�present.�

Lanius�ludovicianus� loggerhead�shrike� ��/��SA�
Possible:�marginally�suitable�
habitat�present.�See�discussion�
below.�

Linderiella�occidentalis� California�linderiella� ��/��SA� None:�no�suitable�habitat�present.�

Lytta�molesta�
molestan�blister�
beetle�

��/��SA� None:�no�suitable�habitat�present.�

Oncorhynchus�
tshawytscha�

Chinook�salmon�–�
Central�Valley�
fall/late�fall�run�ESU�

��/��/SSC�
Possible:�marginally�suitable�
habitat�present.�See�discussion�
below.�

Perdita�scitula�
antiochenis�

Antioch�andrenid�
bee� ��/��SA�

None:�no�suitable�habitat�present�
on�site.�

Perognathus�inornatus�
San�Joaquin�Pocket�
Mouse� ��/��SA�

None:�no�suitable�habitat�present�
on�site.�

Taxidea�taxus� American�badger� ��/��/SSC�
None:�no�suitable�habitat�present�
on�site.�

*� Taxa� recorded� within� 8� km� (5� mi)� of� the� project� site,� for� which� suitable� habitat� is� present,� or�
which�are�of�particular�concern�locally;�for�a�complete�list�of�all�target�species�evaluated�as�part�
of�this�analysis,�see�Appendix�B��

**�Fed/State/CDFW���For�an�explanation�of�rarity�codes,�see�Appendix�C�

drainages�in�valley�bottoms�and�foothills�up�to�1500�m�(4920�ft)�in�elevation�(Jennings�
and�Hayes,�1994;�Bulger�et�al.,�2003;�Stebbins,�2003).�The�species�breeds�between��
November� and� April� in� standing� or� slow� moving� water� with� emergent� vegetation,�
such�as�cattails,�tules�or�overhanging�willows�(Hayes�and�Jennings,�1988).�Egg�masses�
containing�2000� to�5000�eggs�are�attached�to�vegetation�below�the�surface�and�hatch�
after�6�to�14�days�(Jennings�and�Hayes,�1994).�Larvae�undergo�metamorphosis�3½�to�7�
months� following� hatching� and� reach� sexual� maturity� two� to� three� years� of� age�
(Jennings�and�Hayes,�1984;�1994).��
�
Tatarian�(2008)�noted�that�a�majority�(57%)�of�CRF�fitted�with�radio�transmitters�in�her�
Round� Valley� study� area� in� eastern� Contra� Costa� County� stayed� at� their� breeding�
pools,�whereas�43%�moved�into�adjacent�upland�habitat�or�to�other�aquatic�sites.�This�
study� reported� a� peak� of� seasonal� terrestrial� movement� in� the� fall� months�
corresponding�to�0.5�cm�(0.2� in)�of�precipitation�that� tapered�off� into�spring.�Upland�
movement�activities�ranged�from�1�71�m�(3�233�ft),�averaging�24�m�(80� ft),�and�were�
associated�with�a�variety�of�refugia�including�ground�squirrel�burrows�at�the�bases�of�
trees�or�rocks,�logs,�grass�thatch,�crevices,�cow�hoof�prints,�and�a�downed�barn�door;�
others�were�associated�with�upland�sites�lacking�refugia�(Tatarian,�2008).�The�majority�
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of� terrestrial� movements� lasted� from� one� to� four� days;� however,� one� female� was�
reported� to� remain� in�upland�habitat� for�50�days� (Tatarian,� 2008).�Uplands�closer� to�
aquatic� sites�were�more�often�used�and�were�more� commonly�associated�with�areas�
exhibiting�higher�object�cover,�e.g.,�small�woody�debris,�rocks,�and�vegetative�cover.��
�
Most� CRFs� move� away� from� breeding� ponds� to� non�breeding� areas.� The� distance�
moved�is�site�dependent,�though�one�recent�study�shows�that�only�a�few�individuals�
move� farther� than� the� nearest� suitable� non�breeding� habitat� (Fellers� and� Kleeman,�
2007).�In�this�Marin�County�study,�the�furthest�distance�traveled�was�1.4�km�(0.87�mi)�
and� most� dispersing� frogs� moved� through� grazed� pastures� to� reach� the� nearest�
riparian� habitat� (Fellers� and� Kleeman,� 2007).� Bulger� et� al.� (2003)� did� not� observe�
habitat� preferences� among� frogs� moving� between� ponds.� They� did� note� that� when�
breeding� ponds� dry,� CRF� uses� moist� microhabitats� of� dense� shrubs� and� herbaceous�
vegetation�within�100�m�(328�ft)�of�ponds.�
��
Critical� Habitat:� � Critical� habitat� was� designated� for� CRF� on� April� 13,� 200650� and�
revisions� to� the� critical� habitat� designation� were� proposed� on� September� 16,� 2008.51�
The� project� site� is� not� located� within� designated� or� proposed� critical� habitat.� The�
project�would�not�result�in�impacts�to�critical�habitat.��
�
Habitat�Suitability�and�Occurrence�Data:�The�section�of�Marsh�Creek�at�the�project�site�is�
not�mapped�as�potential�CRF�breeding�habitat�but� is�mapped�as�potential�migration�
and� aestivation� habitat,� as� modelled� in� the� HCP/NCCP� (Jones� &� Stokes,� 2006).� No�
suitable� breeding� habitat� for� CRF� is� present� on� site� or� in� the� project� vicinity.� The�
project� site� is� not� located� within� a� core� area� identified� in� the� CRF� recovery� plan�
(USFWS,�2002).�
�
There� are� 16� records� for� CRF� within� 4.8�8� km� (3�5� mi)� of� the� project� site,� but� none�
closer�than�4.8�km�(3�mi).�While�dispersing�CRF�could�move�through�the�Marsh�Creek�
channel�on�site,�its�occurrence�is�not�expected.��
�
Potential�Project�Related�Effects:�Due�to�the�presence�of�aquatic�habitat�on�site�and�a�lack�
of� significant� barriers� to� movement� between� the� project� site� and� potential� source�
populations,�the�potential�occurrence�of�CRF�cannot�be�ruled�out.�If�present�at�the�time�
of� construction,� take� of� the� species� could� occur.� Impact� avoidance� measures� are�
warranted,�as�outlined�in�Section�5.3,�below.��
�
�
�
�

�������������������������������������������������
50�71�FR�19244�
51�73�FR�53492�
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Steelhead�(Central�Valley�DPS)�

The� Central� Valley� Distinct� Population� Segment� (DPS52)� of� steelhead� (Oncorhyncus�
mykiss)�was�listed�as�threatened�under�FESA�in�200653;�a�five�year�review�of�this�DPS�
was�completed�in�2011�(NMFS,�2011a).�It�is�a�considered�a�special�animal�in�California�
and�is�regarded�as�threatened�by�the�American�Fisheries�Society�(CDFW,�2017c).�It�has�
been�assigned�a�global�and�state�ranking�of�G5T2/S2;�species�assigned�a�ranking�of�S2�
are� considered� imperiled� in� the� state� due� to� their� very� restricted� range,� very� few�
populations,� or� other� factors� making� them� very� vulnerable� to� extirpation� (CDFW,�
2017c).� The� Central� Valley� steelhead� DPS� is� not� a� covered� species� under� the�
HCP/NCCP�(Jones�&�Stokes,�2006).�
�
The� Central� Valley� steelhead� DPS� includes� all� naturally� spawned� populations� of�
steelhead�below�natural�and�manmade�impassable�barriers�in�the�Sacramento�and�San�
Joaquin�Rivers�and�their�tributaries,�excluding�steelhead�from�San�Francisco�and�San�
Pablo�Bays�and�their�tributaries.�The�Sacramento�and�San�Joaquin�rivers�offer�the�only�
migration�route�to�the�drainages�of�the�Sierra�Nevada�and�southern�Cascade�mountain�
ranges�for�anadromous�fish.�The�distance�from�the�Pacific�Ocean�to�spawning�streams�
can� exceed� 300� km� (186� mi),� providing� unique� potential� for� reproductive� isolation�
among� steelhead.� Critical� habitat� for� the� Central� Valley� DPS� encompasses� 67�
watersheds� within� its� freshwater� and� estuarine� range.� Critical� habitat� includes� the�
entire� watersheds� of� the� Northern� Diablo� Range,� Sutter� Creek,� Omo� Ranch,�
Consumnes,�Big�Canyon�Creek,�Herald,�Ono,�Nevada�City,�Mildred�Lake,�Elmira�and�
Paynes,�along�with�a�portion�of�the�Lower�Mokelumne�watershed�and�the�deep�water�
shipping�channel�of�the�Sacramento�Delta.�
�
Critical� Habitat:� Critical� habitat� has� been� designated� for� the� Central� Valley� DPS� of�
steelhead�by�the�NMFS�(2005).�The�project�site�is�not�located�within�designated�critical�
habitat�for�the�species.�
�
Habitat� Suitability� and� Occurrence� Data:� In� their� assessment� of� steelhead� in� the� San�
Francisco�Estuary,�Leidy,�et�al.�(2005)�found�no�historical�evidence�of�the�occurrence�of�
steelhead� in� the� headwaters� of� Marsh� Creek.� Construction� of� the� Marsh� Creek�
Reservoir�in�the�1960s�and�the�presence�of�a�drop�structure�near�the�City�of�Brentwood�
created�barriers�to�fish�passage�into�upper�Marsh�Creek,�the�largest�watershed�in�the�
East�Bay.�Even�with�the�opening�of�the�Brentwood�fish�ladder�in�December�2010,�the�
movement�of�fish�is�restricted�to�the�lower�16�km�(10�mi)�of�the�creek�downstream�of�
the�dam�at�Marsh�Creek�Reservoir.�
�

�������������������������������������������������
52� The� NMFS� has� relied� on� the� Evolutionarily� Significant� Unit� (ESU)� concept� and� considers� DPSs� to�

represent�ESUs�if�the�population�is�reproductively�isolated�and�represents�an�important�component�in�the�
evolutionary�legacy�of�the�species.�

53�71�FR�834�
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Nonetheless,�the�potential�remains�for�the�movement�of�steelhead�past�the�project�site,�
entering�Marsh�Creek�at� its�mouth�at�Big�Break.� In� fact,� an�unconfirmed�sighting�of�
steelhead�was�reported�in�2007�(NHI/DSC,�2007).�
�
Potential�Project�Related�Effects:�Suitable�habitat�for�the�Central�Valley�DPS�of�steelhead�
is� present� in� the� study� area.� Construction� activities� in� the� San� Joaquin� River� could�
result�in�significant�adverse�effects�pursuant�to�CEQA.�Impact�avoidance�measures�are�
warranted,�as�outlined�in�Section�5.3,�below.��
�

Swainson’s�Hawk�

Swainson�s� hawk� (Buteo� swainsoni)� is� listed� as� a� threatened� species� under� CESA�
(CDFW,� 2017d),� which� prohibits� the� “take”54,� possession,� purchase� or� sale� of� the�
species�or�any�part�thereof.55��It�is�also�included�on�California’s�list�of�special�animals�
and� is� considered� a� bird� species� of� conservation� concern� by� the� USFWS� (CDFW,�
2017c).� The� Swainson’s� hawk� is� a� covered� species� under� the� HCP/NCCP� (Jones� &�
Stokes,�2006).�As�a�protected�raptor,�any�impacts�to�the�species�or�nesting�sites�would�
be� regarded� as� significant� pursuant� to� CEQA56� and� should� be� addressed� in�
environmental�review�documents.57���
�
Swainson’s�hawk�is�a�highly�mobile�migratory�raptor�(bird�of�prey)�with�a�large�home�
range.� They� breed� in� desert,� shrub�steppe,� grassland,� and� agricultural� habitats�
throughout� the� western� U.S.� and� Canada,� and� in� northern� Mexico� (England,� et� al.�
1997).�Historically,�Swainson�s�hawks�were�once�found�throughout�the�lowland�basin�
of� California,� but� is� now� restricted� to� portions� of� the� Central� Valley� where� suitable�
nesting�and�foraging�habitat�are�still�available.�The�greatest�concentration�of�breeding�
Swainson’s� hawks� is� between� the� northern� San� Joaquin� Valley� and� the�
Sacramento/Modesto�area.��
�
In�California’s�Central�Valley,�Swainson�s�hawks�prefer�to�nest�in�riparian�forests�and�
remnant�riparian�trees,�foraging�in�agricultural�lands�(Estep,�1989;�Babcock,�1995),�but�
they� can� also� be� found� nesting� in� lone� trees� or� small� groves� in� agricultural� fields.�
Valley� oak,� Fremont� cottonwood,� California� sycamore,� black� walnut� and� large�
willows�are� the�most�commonly�used�nesting� tree�species,�but� they�may�also�utilize�
eucalyptus�stands�and�a�variety�of�large�trees�near�old�farm�houses.�Swainson�s�hawks�
require� large� open� grasslands� with� abundant� prey,� such� as� small� mammals� and�
insects.� Over� 85� percent� of� Swainson�s� hawk� territories� in� the� Central� Valley� are� in�
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54�Under�CFGC�§�86,�“take”�means�to�hunt,�pursue,�catch,�capture,�or�kill,�or�attempt�to�hunt,�pursue,�catch,�

capture�or�kill.�
55�CFGC�§�2080�
56�CEQA�§�15065�
57�CEQA�§�15125�
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riparian� systems� adjacent� to� suitable� foraging� habitats.� The� Swainson’s� hawk� is� a�
confirmed�breeder�in�Contra�Costa�County�(Glover,�2009;�CNDDB,�2017).�
�
Swainson’s�hawks�arrive�on�the�breeding�grounds�in�late�February�and�early�March�in�
the�Central�Valley�and�in�mid�April�in�the�Great�Basin.�In�September,�most�Swainson’s�
hawks� migrate� to� the� Pampas� of� southern� South� America.� However,� the� Central�
Valley�population�winters�in�Central�Mexico�and�to�a�lesser�extent�throughout�Central�
and�South�America.�
�
Critical�Habitat:�Critical�habitat�has�not�been�designated�for�the�Swainson’s�hawk.�
�
Habitat�Suitability�and�Occurrence�Data:��There�is�no�suitable�nesting�habitat�within�the�
study� area.� However,� suitable� nesting� habitat� in� the� form� of� tall� eucalyptus� trees� is�
present�in�the�project�vicinity.�A�single�Swainson’s�hawk�was�observed�foraging�and�
perching�on�site�over�the�course�of�the�present�survey.��
�
There�are�11�records�for�Swainson’s�hawk�within�an�8�km�(5�mi)�radius�of�the�project�
site�(CNDDB,�2017).�The�nearest�record�(Occ.�#1712)�is�a�2006�report�of�an�active�nest�
in�a�eucalyptus�tree�1.3�km�(0.8�mi)�to�the�north.�Another�nearby�record�(Occ.�#1681)�is�
a�2007�report�of�a�likely�nest�in�a�valley�oak�3.8�km�(2.4�mi)�to�the�west.�Located�along�
Marsh� Creek,� approximately� 4.7� km� (2.9� mi)� south� of� the� project,� is� another� record�
(Occ.� #1684)� of� nesting� by� Swainson’s� hawk.� The� project� site� is� within� potential�
foraging� habitat� for� the� species,� as� designated� in� the� HCP/NCCP� (Jones� &� Stokes,�
2006).��
�
Potential�Project�Related�Effects:�Project�implementation�would�reduce�the�area�of�open�
fields� utilized� by� Swainson’s� hawk� for� foraging.� This� is� not� expected� to� represent� a�
significant�adverse�effect.�Construction�activities�could�also�disrupt�breeding�behavior�
of�any�birds�nesting�in�the�project�vicinity.�Impact�avoidance�measures�are�warranted,�
as�outlined�in�Section�5.3,�below.��
�

White�tailed�Kite�

White�tailed�kite� (Elanus� leucurus)� is� listed�by�the�CDFW�(2017c)�as�a� fully�protected�
bird� species58;� it� is� also� protected� under� the� MBTA� and� CFGC59� and� is� considered� a�
migratory�nongame�bird�of�management�concern�by�the�USFWS�(CDFW,�2017c,d).�It�
has�been�assigned�a�global�and�state�ranking�of�G5/S3S4.�Species�assigned�a�ranking�of�
S3�are�considered�vulnerable�in�California�due�to�their�restricted�range�and�relatively�
few� populations,� whereas� species� assigned� a� ranking� of� S4� or� higher� are� generally�
considered�not�to�be�vulnerable�in�the�state�(CDFW,�2017c).�White�tailed�kite�is�a�no�
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58�Division�E,�Title�I,�§�143�of�the�Consolidated�Appropriations�Act,�2005,�PL�108–447�
59�CFGC�§�3511�
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take�species�under�the�HCP�(Jones�&�Stokes,�2006).�Any�impacts�to�white�tailed�kite�or�
nesting� sites� would� be� regarded� as� significant� pursuant� to� CEQA60� and� should� be�
addressed�in�environmental�review�documents.61���
�
In�the�U.S.,�this�species�occurs�in�California,�Texas�and�a�disjunct�group�in�Florida�and�
has�expanded�its�range�into�Washington�and�Oregon�(Dunk,�1995).�Generally,�white�
tailed� kites� are� observed� in� low� elevation� grasslands,� agricultural,� wetland,� oak�
woodland� or� savannah� habitats.� The� majority� of� their� diet� is� made� up� of� small�
mammals.�This�species�nests�in�a�wide�variety�of�trees�up�to�50�m�(164�ft)�high,�and,�in�
some�cases,�shrubs�as�little�as�3�m�(9.8�ft)�above�the�ground.�Nests�usually�consist�of�
platforms�of�small�sticks,� leaves,�weed�stalks,�and�similar�materials� lined�with�grass,�
hay� or� leaves.� This� species� nests� from� February� through� August,� with� a� peak� in�
breeding�occurring�from�late�March�through�July.�It�is�a�confirmed�breeder�in�Contra�
Costa�County�(Glover,�2009).�
�
Critical�Habitat:��Critical�habitat�has�not�been�designated�for�the�white�tailed�kite.�
�
Habitat�Suitability� and�Occurrence�Data:�Marginally� suitable�nesting�habitat� for�white�
tailed�kite�is�present�on�site�and�in�the�project�vicinity.�It�is�not�uncommon�to�see�the�
species�foraging�over�grasslands�in�the�area.�For�this�reason,�the�potential�exists�for�the�
white�tailed� kite� to� inhabit� the� project� site� or� to� be� adversely� affected� by� project�
construction.�There�are� three� records� (Occ.� #76,�87,� and�113)� for�nesting�white�tailed�
kite�from�4.8�5�km�(3�5�mi)�from�the�project�site,�but�none�closer�than�4.8�km�(3�mi).��

�
Potential�Project�Related�Effects:�Project�implementation�would�reduce�the�area�of�open�
fields� utilized� by� white�tailed� kite� for� foraging.� This� is� not� expected� to� represent� a�
significant�adverse�effect.�Construction�activities�could�also�disrupt�breeding�behavior�
of� any� birds� nesting� in� the� project� vicinity.� Such� impacts� would� be� regarded� as�
significant�pursuant�to�CEQA.�Impact�avoidance�measures�are�warranted,�as�outlined�
in�Section�5.3,�below.��
�

Other�Special�Status�Species�

Burrowing�Owl�

The� burrowing� owl62� (Athene� cunicularia)� is� a� California� Species� of� Special� Concern�
(CDFW�2017c),�is�listed�as�a�bird�species�of�conservation�concern�(BCC)�by�the�USFWS�
(USFWS,�2008),�and�is�considered�a�sensitive�species�by�the�BLM�(CDFW,�2017c).�Like�
other�raptors,�it�is�also�protected�under�the�MBTA�and�CFGC63,�both�of�which�prohibit�
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60�CEQA�§�15065�
61�CEQA�§�15125�
62�Also�known�as�the�western�burrowing�owl.�
63�CFGC�§§�3503,�3503.5,�and�3800�
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the� taking�or�destroying�of�any�egg,�bird�or�nest�of�any�species�of�migratory�bird.� It�
has�been�assigned�a�global�and�state�ranking�of�G4/S3;�species�assigned�a�ranking�of�S3�
are� considered� vulnerable� in� the� state� due� to� their� restricted� range,� relatively� few�
populations,� or� other� factors� making� them� very� vulnerable� to� extirpation� (CDFW,�
2017c).� Impacts� to� burrowing� owls� or� their� nests� would� be� regarded� as� significant�
pursuant�to�CEQA64�and�should�be�addressed�in�environmental�review�documents.65��
The�burrowing�owl�is�a�covered�species�under�the�HCP/NCCP�(Jones�&�Stokes,�2006).�
�
Burrowing� owls� range� throughout� the� Central� Valley,� the� inner� and� outer� Coastal�
regions,� portions� of� the�San� Francisco� Bay� Area,� the� southern� California� Coast� from�
southern�California�to�the�Mexican�Border,�the�Imperial�Valley,�and�in�portions�of�the�
desert� and� high� desert� habitats� in� southeastern� and� northeastern� California.� They�
require� habitat� with� three� basic� attributes:� open,� well� drained� terrain;� short,� sparse�
vegetation;�and�underground�burrows�or�burrow�facsimiles.�Throughout� their�range�
burrowing� owls� occupy� grasslands,� deserts,� sagebrush� scrub,� agricultural� areas�
(including� pastures� and� untilled� margins� of� cropland),� earthen� levees� and� berms,�
coastal� uplands,� urban� vacant� lots,� and� the� margins� of� airports,� golf� courses,� and�
roads�(Haug�et�al.,�1993).��
�
Burrowing�owls�rely�on�burrows�excavated�by�fossorial�mammals,�including�ground�
squirrels,�badgers,� skunks,� foxes,�and�coyotes� (Karalus�and�Eckert,�1987).�Where� the�
number� and� availability� of� natural� burrows� is� limited� (for� example,� where� burrows�
have� been� destroyed� or� ground� squirrels� eradicated),� owls� will� occupy� drainage�
culverts,� cavities� under� piles� of� rubble,� discarded� pipe,� and� other� tunnel� like�
structures�(Haug�et�al.,�1993).�Like�other�owls,�burrowing�owls�breed�once�each�year�in�
an� extended� reproductive� period,� during� which� most� adults� mate� monogamously.�
Both�sexes�reach�sexual�maturity�at�one�year�of�age.�Clutch�sizes�vary,�and�the�number�
of� eggs� laid� is� proportionate� to� prey� abundance.� The� breeding� season� occurs� from�
February�1�to�August�31,�but�peaks�between�late�April�and�July�in�most�years.�It�is�a�
confirmed�breeder�in�Contra�Costa�County�(Glover,�2009;�CNDDB,�2017).�
�
Critical�Habitat:�Critical�habitat�has�not�been�designated�for�the�burrowing�owl.�
�
Habitat� Suitability� and�Occurrence�Data:� � Suitable� nesting� habitat� is� present� along� the�
banks�of�Marsh�Creek�and�the�adjacent�uplands.�Two�adult�burrowing�owls�and�one�
juvenile� were� observed� along� the� eastern� boundary� of� the� proposed� area� of� impact�
during� the� May� 2015� reconnaissance� survey.� At� that� time,� the� owls� were� showing�
strong� site� fidelity� to� a� suspected� nesting� burrow,� three� satellite� burrows� and� two�
escape�burrows�nearby.�Abundant�owl�sign66�was�detected�near�the�suspected�nesting�
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65�CEQA�§�15125�
66�Burrowing�owl�signs�include�pellets,�whitewash,�feathers,�burrows,�and�prey�remains.�
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burrow.�No�burrowing�owls�were�observed�during�the�subsequent�survey�conducted�
in� November� 2015.� A� native� species� field� survey� form� has� been� completed� and�
submitted� to� the� CNDDB;� a� copy� is� included� as� Appendix� D.� The� project� site� is�
mapped�as�supporting�suitable�low�use�habitat�as�modelled�in�the�HCP/NCCP�(Jones�
&� Stokes,� 2006).� The� species� was� not� detected� on� site� during� subsequent� surveys�
conducted�in�2016�and�2017.�
�
A� total� of� 53� sightings�of� burrowing� owl� have�been� reported� within�an� 8� km� (5�mi)�
radius� of� the� project� site� (CNDDB,� 2017).� The� species� is� widely� distributed� in� the�
project�region�and�likely�to�occur�on�almost�any�vacant�parcel.�
�
Potential�Project�Related�Effects:�Construction�activities�could�result�in�direct�mortalities�
of�burrowing�owl�or�significant�indirect�impacts�by�causing�a�disruption�of�breeding�
behavior�or�abandonment�of�an�active�nest�site.�Such� impacts�would�be�regarded�as�
significant�pursuant�to�CEQA.�Impact�avoidance�measures�are�warranted,�as�outlined�
in�Section�5.3,�below.�
�

Chinook�Salmon�(Central�Valley�Fall�/�Late�Fall�Run�ESU)�

The� Central� Valley� fall/late� fall� Evolutionarily� Significant� Unit� (ESU)� of� Chinook�
salmon�(Oncorhynchus�tshawytscha,�hereafter�Chinook)�is�listed�as�a�Species�of�Special�
Concern� by� CDFW� (2017c)� and� a� Species� of� Concern� by� the� NMFS.67� It� is� also�
considered� a� vulnerable� species� by� the� AFS� and� a� sensitive� species� by� the� USFS�
(CDFW,� 2017c).� It� has� been� assigned� a� global� and� state� ranking� of� G5/S2?;� species�
assigned�a�ranking�of�S2�are�considered�imperiled�due�to�their�very�restricted�range,�
very�few�populations,�steep�declines,�or�other�factors�making�them�very�vulnerable�to�
extirpation� in� the� state� (CNDDB,� 2017).� As� such,� the� species� may� be� considered� to�
meet�the�criteria�for�listing�as�endangered,�rare�or�threatened�pursuant�to�the�CEQA.68�
Impacts� to� species� with� such� a� ranking� may� be� regarded� as� significant� pursuant� to�
CEQA69�and�should�be�addressed�in�environmental�review�documents.70�The�Chinook�
is�not�a�covered�species�under�the�HCP/NCCP�(Jones�&�Stokes,�2006).�
�
Chinook� are� anadromous� fish,� with� adults� migrating� from� the� ocean� into� the�
freshwater�streams�and�rivers�of�their�birth�in�order�to�mate.� �They�spawn�only�once�
and� then� die� (called� semelparity).� They� are� the� largest� of� the� salmon� species,� with�
adults� often� exceeding� 18� kg� (40� lbs).� They� feed� on� terrestrial� and� aquatic� insects,�
amphipods,�and�other�crustaceans�while�young,�and�primarily�on�other� fishes�when�
older.� Juvenile� Chinook� may� spend� from� 3� months� to� 2� years� in� freshwater� before�
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67�A�complete�list�of�Species�of�Concern�is�available�online�at�

http://www.fisheries.noaa.gov/pr/species/concern/#list�
68�CEQA�§�15380(d)�
69�CEQA�§�15065�
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migrating� to� estuarine� areas� as� smolts� and� then� into� the� ocean� to� feed� and� mature.�
Chinook� remain� at� sea� for� 1� to� 6� years� (more� commonly� 2� to� 4� years),� with� the�
exception�of�a�small�proportion�of�yearling�males�(called�jack�salmon)�which�mature�in�
freshwater� or� return� after� 2� or� 3� months� in� salt� water.� They� prefer� streams� that� are�
deeper�and�larger�than�those�used�by�other�Pacific�salmon�species.�
�
Adult� female� Chinook� will� prepare� a� redd� (i.e.,� nest)� in� a� stream� area� with� suitable�
gravel�type�composition,�water�depth�and�velocity.��Spawning�sites�have�larger�gravel�
and� more� water� flow� up� through� the� gravel� than� the� sites� used� by� other� Pacific�
salmon.� After� laying� eggs,� adult� Chinook� will� guard� redds� from� just� a� few� days� to�
nearly�a�month�before�dying.�Chinook�eggs�hatch�3�to�5�months�after�deposition.�Eggs�
are�deposited�at�a�time�to�ensure�that�young�salmon�fry�emerge�during�the�following�
spring� when� the� river� or� estuary� productivity� is� sufficient� for� juvenile� survival� and�
growth.�
�
There� are� different� seasonal� “runs”� (e.g.,� spring,� summer,� fall,� or� winter)� in� the�
migration�of�Chinook�from�the�ocean�to�freshwater,�even�within�a�single�river�system.�
These�runs�have�been�identified�on�the�basis�of�when�adult�Chinook�enter�freshwater�
to�begin�their�spawning�migration.�However,�distinct�runs�also�differ�in�the�degree�of�
maturation�at�the�time�of�river�entry,�the�temperature�and�flow�characteristics�of�their�
spawning� site,� and� their� actual� time� of� spawning.� Freshwater� entry� and� spawning�
timing�are�believed�to�be�related�to�local�temperature�and�water�flow�regimes.�
�
The�Central�Valley�fall�and� late� fall�run�populations�of�Chinook�were�determined�to�
not� warrant� listing� by� the� federal� government� on� September� 16,� 199971;� it� was�
subsequently� listed� as� a� federal� species� of� concern� on� June� 28,� 2004.72� The� Central�
Valley�fall�and�late�fall�run�Chinook�ESU�includes�all�naturally�spawned�populations�
of� fall�run� Chinook� in� the� Sacramento� and� San� Joaquin� River� Basins� and� their�
tributaries,�east�of�Carquinez�Strait,�California.���
�
Critical�Habitat:��Critical�habitat�has�not�been�designated�for�the�Chinook.�
�
Habitat� Suitability� and� Occurrence� Data:� The� lower� reaches� of� Marsh� Creek� are�
considered�to�provide�habitat�for�Central�Valley�fall�run�chinook,�possibly�supporting�
adult�migration,�spawning,�incubation,�and�rearing�(Jones�&�Stokes,�2003).�
�
In�November�2001�and� the� fall� and�winter�of�2002,� adult�Chinook�were�observed� in�
lower� Marsh� Creek,� near� the� City� of� Oakley� (Jones� &� Stokes� 2006).� Juvenile� fish,�
believed�to�be�fall�run�progeny,�were�documented�in�March�2002�by�the�CDFG�(Jones�
&� Stokes� 2003).� Construction� of� the� Marsh� Creek� Reservoir� in� the� 1960s� and� the�
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72�Federal�Register�Vol.�69,�No.�73�



�

Wood�Biological�Consulting,�Inc.�
Biological�Assessment,�Three�Creeks�Restoration�Project�at�Marsh�Creek� 45�

presence� of� a� drop� structure� near� the� City� of� Brentwood� created� barriers� to� fish�
passage�into�upper�Marsh�Creek,�the�largest�watershed�in�the�East�Bay.�Even�with�the�
opening� of� the� Brentwood� fish� ladder� in� December� 2010,� the� movement� of� fish� is�
restricted� to� the� lower�16�km� (10�mi)�of� the� creek�downstream�of� the�dam�at�Marsh�
Creek� Reservoir.� There� are� no� records� for� Chinook� from� within� 8� km� (5� mi)� of� the�
project�site�(CNDDB,�2017).�
�
Potential� Project�Related� Effects:� Project� implementation� would� not� impede� the�
movement� of� any� fish� species.� However,� construction� activities� could� have� a�
temporary�effect�on�Chinook,� if�present�at� the�time�of�work.�Such�impacts�would�be�
regarded�as�significant�pursuant�to�CEQA.�Impact�avoidance�measures�are�warranted,�
as�outlined�in�Section�5.3,�below.��

�
Loggerhead�Shrike�

Loggerhead� shrike� (Lanius� ludovicianus)� is� listed� as� a� Species� of� Special� Concern� by�
CDFW� (2017c),� is� considered� a� bird� species� of� conservation� concern� by� the� USFWS�
(2008),� and� is� protected� under� the� MBTA.� Like� other� migratory� birds,� loggerhead�
shrikes�are�protected�under� the�CFGC73,�which�prohibits� the� taking�or�destroying�of�
any�egg,�bird�or�nest.�It�has�been�assigned�a�global�and�state�ranking�of�G4/S4;�species�
assigned� a� ranking� of� S4� are� uncommon� but� not� rare� in� the� state,� although� there� is�
some� cause� for� long�term� concern� due� to� declines� or� other� factors� (CDFW,� 2017c).�
Species�so�designated�are�not�considered�to�meet�the�criteria�for�listing�as�a�threatened�
species�in�the�state.�Nonetheless,�impacts�would�be�regarded�as�significant�pursuant�to�
CEQA74� and� must� be� addressed� in� environmental� review� documents.� � Loggerhead�
shrike�is�not�a�covered�species�under�the�HCP/NCCP�(Jones�&�Stokes�2006).�
�
The�loggerhead�shrike�occurs�throughout�California�in�the�lowlands�and�the�foothills�
in�open�habitats,� such�as�grasslands�or,�occasionally,�agricultural� fields,�perching�on�
shrubs,�trees,�posts,� fences,�and�utility�lines.�Loggerhead�shrikes�feed�on�a�variety�of�
small� prey� including� arthropods,� mammals,� amphibians,� reptiles� and� birds� (Yosef,�
1996).�Since�it�lacks�talons,�it�often�impales�prey�on�thorns�or�barbed�wire.�This�species�
nests�on�stable�branches�in�densely�foliated�tree�or�shrubs.�It�is�a�confirmed�breeder�in�
Contra�Costa�County�and�the�local�nesting�season�spans�from�March�through�August�
(Glover,�2009).��
�
Critical�Habitat:��Critical�habitat�has�not�been�designated�for�the�loggerhead�shrike.�
�
Habitat� Suitability� and� Occurrence� Data:� � Shrubs� and� trees� on� site� provide� suitable�
nesting� and� foraging� habitat� for� the� species.� The� nearest� record� (Occ.� #3)� is� a� 2003�
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report�from�approximately�5.8�km�(3.6�mi)�to�the�north�of�the�site.�Despite�the�paucity�
of�records�for�the�loggerhead�shrike�in�the�region,�it�is�presumably�underreported�and�
likely�more�common.�
�
Potential�Project�Related�Effects:�Although�no�loggerhead�shrikes�were�observed�during�
the� present� survey,� due� to� the� availability� of� suitable� nesting� habitat� on� and� in� the�
vicinity�of�the�project�site,�the�potential�for�its�occurrence�exists.�If�present�at�the�time�
of� construction,� construction� activities� could� have� adverse� effects� on� the� species,� if�
present,� by� causing� nest� abandonment,� harassment� of� individuals,� or� disruption� of�
breeding�activities.�Such�impacts�would�be�regarded�as�significant�pursuant�to�CEQA.�
Impact�avoidance�measures�are�warranted,�as�outlined�in�Section�5.3,�below.��
�

Pacific�Pond�Turtle�

The�Pacific�pond�turtle�(Emys�marmorata;�hereafter�referred�to�as�PPT75),�is�a�California�
Species�of�Special�Concern�(CDFW,�2017a)�and�is�considered�sensitive�by�the�BLM�and�
USFS.�It�has�been�assigned�a�global�and�state�ranking�of�G3G4/S3;�species�assigned�a�
ranking� of� S3� are� considered� vulnerable� to� extirpation� in� the� state� due� to� their�
restricted�range,�relatively�few�populations,�recent�and�widespread�declines,�or�other�
factors�(CDFW,�2017c).�As�such,�the�species�may�be�considered�to�meet�the�criteria�for�
listing�as�endangered,�rare�or�threatened�pursuant�to�the�CEQA.76�Impacts�to�species�
with�such�a�ranking�may�be�regarded�as�significant�pursuant�to�CEQA77�and�should�be�
addressed�in�environmental�review�documents.78�The�PPT�is�a�covered�species�under�
the�HCP/NCCP�(Jones�&�Stokes,�2006).�
�
The� PPT� is� the� only� fresh�water� turtle� native� to� greater� California.� It� is� distributed�
along�much�of�the�West�Coast�from�the�Puget�Sound�in�Washington�south�to�the�Baja�
Peninsula,�Mexico.�Overall,� the�PPT�is�a�habitat�generalist�and�has�been�observed� in�
slow�moving� rivers� and� streams� (e.g.� in� oxbows),� lakes,� reservoirs,� permanent� and�
ephemeral� wetlands,� stock� ponds,� and� sewage� treatment� plants.� The� species� prefers�
aquatic� habitat� with� refugia� such� as� undercut� banks� and� submerged� vegetation�
(Holland,�1994),�and�requires�emergent�basking�sites�such�as�mud�banks,�rocks,�logs,�
and�root�wads�to�thermoregulate�their�body�temperature�(Holland,�1994;�Bash,�1999).�
The�PPT�is�omnivorous,� feeding�on�a�variety�of�aquatic�and�terrestrial� invertebrates,�
fish,�amphibians�and�aquatic�plants.��
�
The�PPT�regularly�utilizes�upland�terrestrial�habitats,�most�often�during�the�summer�
and� winter,� especially� for� oviposition� (i.e.,� egg� laying),� overwintering,� seasonal�
terrestrial� habitat� use,� and� overland� dispersal� (Reese,� 1996;� Holland,� 1994).� Females�
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75�Formerly�classified�as�Clemmys�marmorata�and�Actinemys�marmorata;�also�known�as�western�pond�turtle.�
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have� been� reported� to� range� as� far� as� 500� m� (1640� ft)� from� a� watercourse� to� find�
suitable�nesting�habitat�(Reese�and�Welsh,�1997).�Nest�sites�are�most�often�situated�on�
south�or�west�facing�slopes,�are�sparsely�vegetated�with�short�grasses�or�forbs,�and�are�
scraped�in�sands�or�hard�packed,�dry,�silt�or�clay�soils�(Holland,�1994;�Rathbun�et�al.,�
1992;� Holte,� 1998;� Reese� and� Welsh,� 1997).� The� species� exhibits� high� site� fidelity,�
returning�in�sequential�years�to�the�same�terrestrial�site�to�nest�or�overwinter�(Reese,�
1996).�
�
Females� lay� their� clutches�as�early� from�as�early�as� the�end�of�April� in� the�southern�
half�of�the�State,�although�they�egg�laying�occurs�predominantly�in�June�and�July.�In�
the�early�morning�or�late�afternoon,�gravid�females�leave�the�water�and�move�upland�
to�nest�(Holland,�1994).�Natural�incubation�times�vary,�ranging�from�80�to�100�days�in�
California.� In� northern� California� and� Oregon,� hatchlings� remaining� the� nest� after�
hatching�and�overwinter,�emerging�in�the�spring.�In�southern�and�central�California,�
those� PPTs� that� don’t� overwinter� emerge� from� the� nest� in� the� early� fall� (Holland,�
1994).�
�
Critical�Habitat:��Critical�habitat�has�not�been�designated�for�the�Pacific�pond�turtle.�
�
Habitat�Suitability�and�Occurrence�Data:� �The�upper�and�lower�reaches�of�Marsh�Creek�
provide�both�suitable�breeding�habitat�and�a�movement�corridor� for�PPT.�While� the�
section� of� Marsh� Creek� in� which� the� project� is� located� provides� perennial� water,�
vegetative� cover� and� warm,� sandy� banks,� it� is� also� highly� visible� to� trail� users� and�
exposed�to�predation�by�people,�wildlife,�and�pets.�In�addition,�competition�from�the�
non�native� turtle� red�eared� slider� is� expected;� five� adults� and� two� juveniles� were�
observed� on� site� during� the� present� survey.� The� project� site� is� mapped� as� core� PPT�
habitat�as�modelled�in�the�HCP/NCCP�(Jones�&�Stokes,�2006).�
�
There�are�no�records�of�the�species�occurring�within�4.8�km�(3�mi)�of�the�project�site.�
The� nearest� record� for� PPT� (Occ.� #279� and� 282)� are� reports� from� near� the� mouth� of�
Marsh�Creek,�6.5�km�(4�mi)�north�of�the�project�site.��

�
Potential�Project�Related�Effects:�Despite�a�lack�of�records�for�PPT�at�or�near�the�project�
site,�the�potential�for�occurrence�of�the�species�exists.�If�present,�construction�activities�
could� result� in�direct�mortalities.� In� the� long�term,�however,�project� implementation�
would� increase� suitable� habitat� for� the� species.� Impact� avoidance� measures� are�
warranted,�as�outlined�in�Section�5.3,�below.��
�

Silvery�Legless�Lizard�

The�silvery�legless�lizard�(Anniella�pulchra�pulchra;�hereafter�SLL),�is�listed�as�a�Species�
of� Special� Concern� by� the� CDFW� (2017c).� It� has� been� assigned� a� global� and� state�
ranking� of� G3G4/S3;� species� assigned� a� ranking� of� S3� are� considered� vulnerable� to�
extirpation�in�the�state�due�to�their�restricted�range,�relatively�few�populations,�recent�
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and�widespread�declines,�or�other�factors�(CDFW,�2017c).�As�such,�the�species�may�be�
considered�to�meet�the�criteria�for�listing�as�endangered,�rare�or�threatened�pursuant�
to�the�CEQA.79�Impacts�to�species�with�such�a�ranking�may�be�regarded�as�significant�
pursuant�to�CEQA80�and�should�be�addressed�in�environmental�review�documents.81�
The�SLL�is�a�covered�species�under�the�HCP/NCCP�(Jones�&�Stokes,�2006).�
�
The�SLL�inhabits�sandy�or�loose�loamy�soils�that�support�sparse�vegetation�of�beaches,�
interior� dunes,� chaparral,� or� pine�oak� woodland,� as� well� as� streamside� stands� of�
sycamores,� cottonwoods� and� oaks.� This� species� uses� burrows� it� creates� in� loose� soil�
near�the�base�of�slopes,�near�streams,�and�in�close�vicinity�of�logs,�rocks,�boards,�and�
debris.� As� a� diurnal� species� (active� during� the� day),� the� SLL� forages� in� leaf� litter�
beneath� trees� and� bushes� on� sunny� slopes� and� under� rocks� and� logs.� Bush� lupine�
often�grows�in�areas�that�are�suitable�for�this� lizard.�Rocky�soils�and�areas�disturbed�
by� agriculture,� sand� mining,� or� other� human� activities� are� typically� not� suitable� for�
species.�
�
Critical�Habitat:��Critical�habitat�has�not�been�designated�for�the�SLL.�
�
Habitat�Suitability�and�Occurrence�Data:�The�loose�loamy�soils�found�in�the�study�area�
are� marginally� suitable� for� the� SLL,� and� the� subspecies� is� well� documented� in� the�
Oakley� and� Brentwood� region.� Although� the� soils� at� the� project� site� are� marginally��
suitable� for� the� species,� the� site� has� been� heavily� disturbed� by� human� activities�
associated� with� flood� control,� agriculture,� and� development.� Despite� this� condition�
due� to� the� abundance� of� suitable� habitat� for� the� species� in� the� project� vicinity,� the�
potential�for�occurrence�of�SLL�cannot�be�ruled�out.�
�
The� nearest� record� for� the� SLL� (Occ.� #58)� is� a� poorly� documented� sighting� near�
Brentwood.�Two�other�records�(Occ.�#21�and�41)�are�sightings�from�2004�and�2005�in�
Oakley�approximately�5.3�km�(3.3�mi)�to�the�north.�The�project�site�is�not�mapped�as�
supporting� suitable� habitat� for� the� species� as� modelled� in� the� HCP/NCCP� (Jones� &�
Stokes,�2006).�
�
Potential�Project�Related�Effects:�There�is�a�potential�for�the�occurrence�of�SLL�on�site;�if�
present�at�the�time�of�construction,�the�species�could�be�harmed.�However,�take�of�SLL�
is�covered�under�the�HCP/NCCP�(Jones�&�Stokes,�2006)�and�no�survey�requirements�
for�the�species�are�specified.�

�
�
�
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Migratory�and�Other�Special�Status�Birds�

In� addition� to� the� specific� target� species� evaluated� above,� the� study� area� supports�
suitable�nesting�habitat�for�migratory�raptors�(i.e.,�birds�of�prey)�and�passerines�(i.e.,�
perching�birds).�Migratory�birds�are�protected�under�the�MBTA�and�MBTRA.�Under�
the�MBTA�it�is�unlawful�to�pursue,�hunt,�take,�capture�or�kill;�attempt�to�take,�capture�
or� kill;� possess,� offer� to� or� sell,� barter,� purchase,� deliver� or� cause� to� be� shipped,�
exported,� imported,� transported,� carried� or� received� any� migratory� bird,� part,� nest,�
egg� or� product,� manufactured� or� not.� Bird� species� covered� under� the� MBTA� are�
summarized� by� the� USFWS� (2008).� Certain� other� migratory� birds� receive� protection�
under�the�BGEPA�and�CFGC.�
�
The�project� site� supports� suitable�nesting�habitat� for�numerous� species�of�migratory�
birds.�Based�on�the�amount�of�vegetative�cover�on�site,�there�is�a�high�potential�for�the�
utilization� of� these� habitats� for� breeding� by� such� birds.� Site� clearing� activities� could�
result� in� a� take� of� migratory� birds.� In� addition,� construction�related� disturbances�
during�the�nesting�season�could�result�in�nest�abandonment�and�mortality�of�young,�
which�would�be�a�significant�adverse�effect�pursuant�to�CEQA.��
�
Potential�Project�Related�Effects:�Construction�activities�could�disrupt�breeding�behavior�
of�any�birds�nesting�in�the�project�vicinity.�Impact�avoidance�measures�are�warranted,�
as�outlined�in�Section�5.3,�below.��

5.0 CONCLUSIONS�AND�RECOMMENDATIONS�

The�proposed�Three�Creeks�Restoration�Project�at�Marsh�Creek�would�require�grading�
back�a�section�of�the�right�bank�of�Marsh�Creek�approximately�1,220�m�(4,000�ft)�long.�
A�total�area�of�approximately�1.6�ha�(4�ac)�would�be�graded�down�to�create�a�widened�
flood� plain� and� new� creek� bank.� Grading� would� impact� ruderal� habitat� and�several�
native�oaks�and�non�native�trees�and�vines.�Excavated�spoils�would�be�disposed�of�on�
the�Hancock�parcel�over�an�area�of�approximately�3.6�ha�(9�ac).�The�proposed�project�
would� also� result� in� the� placement� of� temporary� fill� into� Marsh� Creek,� Sand� Creek,�
and�Deer�Creek�to�permit�the�movement�of�earth�moving�equipment�to�and�from�the�
Hancock�parcel.�
�
As� summarized� in� Section� 4.1,� above,� project� implementation� would� result� in� direct�
and� indirect� impacts� to� waters� of� the� U.S.� and� waters� of� the� State.� These� impacts,�
along� with� measures� to� avoid,� minimize� and/or� mitigate� significant� impacts� are�
discussed�in�Section�5.3.1,�below.�
�
As� summarized� in� Section� 4.2,� above,� no� federally� or� state�listed� plant� species� are�
considered�to�have�any�potential�to�occur�on�site.�Similarly,�none�of�the�target�special�
status� plant� species� is� considered� to� have� any� potential� to� occur� on� site.� Project�



�

Wood�Biological�Consulting,�Inc.�
Biological�Assessment,�Three�Creeks�Restoration�Project�at�Marsh�Creek� 50�

implementation� is� therefore� not� expected� to� have� any� significant� effects� on� special�
status� plant� species.� No� impact� avoidance,� minimization� or� mitigation�measures� are�
warranted.�
�
As� summarized� in� Section� 4.3,� project� implementation� could� affect� four� federally�
and/or� state� listed,� candidate� or� fully� protected� wildlife� species� including� California�
red�legged� frog,� steelhead,� Swainson’s� hawk,� and� white�tailed� kite.� Project�
implementation� could� also� affect� five� special�status� wildlife� species� including�
burrowing� owl,� Chinook,� loggerhead� shrike,� Pacific� pond� turtle,� and� silvery� legless�
lizard.�If�present,�project�implementation�could�result�in�significant�adverse�effects�on�
special�status�animal�species.�These�impacts,�along�with�measures�to�avoid,�minimize�
and/or�mitigate�significant�impacts�are�discussed�in�Section�5.3.3,�below.�

5.1 Special�status�Natural�Communities��

5.1.1 Waters�of�the�U.S.�/�Waters�of�the�State�

Marsh� Creek� is� expected� to� qualify� as� a� water� of� the� U.S.� and� a� water� of� the� State.�
Impacts� below� the� tops� of� bank� of� the� channel� are� regulated� and� fall� under� the�
jurisdiction�of�the�USACE,�RWQCB,�and�the�CDFW.�The�expected�limits�of�jurisdiction�
are�illustrated�in�Figures�6a�c,�above.�
�
As�outlined�in�Section�1.1,�above,�the�proposed�project�calls�for�the�grading�back�of�the�
right�(eastern)�bank�of�Marsh�Creek�to�an�elevation�just�above�the�OHWM.�The�total�
length�of�channel�to�be�altered�is�1,300�m�(4,300�ft).�These�impacts�would�be�regarded�
as� significant� under� CEQA� and� are� regulated� under� federal,� state,� and� County� laws�
and� policies.� With� the� implementation� of� the� measures� outlined� below,� project�
impacts�would�be�reduced�to�a�less�than�significant�level.�
�
Avoidance/Minimization/Mitigation� Measures:� In� order� to� avoid,� minimize� and�
compensate� for� unavoidable� impacts� on� waters� of� the� U.S./waters� of� the� State,� the�
measures�outlined�below�should�be�implemented.�

1) The� very� nature� of� the� proposed� restoration� project� requires� grading� within� the�
Marsh�Creek�channel.� Impacts�on�waters�of� the�U.S.�will�be�avoided�by� restricting�
grading� to� an� elevation� above� the� OHWM;� avoidance� of� impacts� to� waters� of� the�
State�is�not�feasible.�Long�term�impacts�should�be�minimized�by�limiting�the�use�of�
hardened�structures�(e.g.,�mortared�riprap)�in�preference�of�bio�engineering�solutions�
as� much� as� is� practicable.� Surface� water� connections� must� not� be� permanently�
blocked�or�interrupted�and�the� installation�of�drop�structures�or�other�features�that�
create�barriers�to�wildlife�movement�should�be�avoided.�

2) Prior�to�construction,�the�project�proponent�will�need�to�secure�authorization�from�
the�USACE,�CDFW�and�RWQCB�in�conformance�to�the�CWA�and�LSAP.�
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3) A� copy� of� this� report� should� be� submitted� to� the� USACE,� CDFW� and� RWQCB� in�
support�of�the�permit�application�process.�Work�may�not�proceed�until�authorization�
has�been�received�from�these�agencies.�

4) Coordination� with� the� Habitat� Conservancy� is� also� required.� Participation� in� the�
HCP/NCCP� is� expected� to� satisfy� the� requirements� of� the� regulatory� agencies� for�
compensatory�mitigation�for�unavoidable�impacts�on�stream�channels,�wetlands�and�
riparian�habitat.�A�Planning�Survey�Report�should�be�completed�and�submitted� to�
the� Habitat� Conservancy.� The� submittal� will� need� to� include� detailed� drawing�
illustrating�all�temporary�and�permanent�impacts.��

5) Per�the�terms�of�the�adopted�HCP/NCCP,�a�wetland�mitigation�fee�may�be�paid�in�
lieu� of� habitat� restoration.� If� accepted� by� the� regulatory� agencies,� no� additional�
mitigation� for� wetland� impacts� is� typically� required.� The� payment� of� in�lieu� fees�
must� be� made� prior� to� issuance� of� a� grading� permit.� If� a� grading� permit� is� not�
required,�fees�must�be�paid�prior�to�issuance�of�the�first�construction�permit.�

6) For� all� work� within� and� adjacent� to� the� stream� channel� and� riparian� habitat,� best�
management� practices� (BMPs)� must� be� incorporated� into� the� project� design� to�
minimize�environmental�effects.�These�include�the�following:��

� Construction�in�the�active�channels�should�be�restricted�to�the�dry�season�(April�
15�October�15).��

� Personnel� conducting� ground�disturbing� activities� within� or� adjacent� to� the�
buffer�zone�of�wetlands,�ponds,�streams,�or�riparian�woodland/scrub�should�be�
trained� by� a� qualified� biologist� in� these� avoidance� and� minimization� measures�
and�the�permit�obligations.�

� If�dewatering�is�necessary,�water�released�downstream�of�work�areas�must�be�as�
clean�or�cleaner�than�flows�entering�the�work�area.�Sediment�laden�water�should�
be� either� pumped� onto� upland� sites� for� infiltration� or� into� Baker� tanks� for�
settling,�prior�to�being�released�back�into�the�channel.�Coffer�dams�should�consist�
of�clean,�silt�free�sand�or�gravel�in�sand�bags,�or�a�comparable�material.�All�coffer�
dam�materials�must�be�promptly�removed�when�no�longer�needed.�

� High�visibility�construction�fencing�should�be�erected�between�the�outer�edge�of�
the� limits� of� construction� and� adjacent� streams� or� habitats� to� be� preserved.�
Temporary�construction�fencing�will�be�removed�upon�the�completion�of�work.�

� Grading� or� construction� near� channels� should� be� isolated� with� silt� fencing� or�
other�BMPs�to�prevent�sedimentation.�BMPs�should�be�regularly�inspected.��

� Vehicles� and� equipment� should� be� parked� on� existing� roads� or� previously�
disturbed�areas.�

� Temporary� creek� crossings� should� utilize� clean� fill,� free� of� silt� or� other�
contaminants.� Fill� should� be� wrapped� in� filter� fabric� or� other� geotextile,� or�
appropriately�protected�with�erosion�control�blankets�or�similar.�Crossing�should�
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include�piping�to�permit�the�uninterrupted�movement�of�water�in�the�channels.�
Upon� the� completion� of� work,� all� fill,� piping,� fabric� or� other� construction�
materials� should� be� removed� and� the� original� contours� or� channel� condition�
restored.��

� Equipment�working�in�channels�must�be�in�good�working�order�and�free�of�leaks�
of�fuel,�oil,�and�hydraulic�fluids.�Drip�pans�should�be�placed�under�vehicles�and�
equipment�over�waterways�and�spill�clean�up�materials�should�be�kept�onsite�at�
a�convenient�location.��

� Equipment�maintenance�and�refueling�should�be�performed�well�away�from�the�
top� of� bank� of� any� channel;� storm� drain� inlets� should� be� protected� from� an�
accidental�release�of�contaminants.�

� Concrete� washings� or� other� contaminants� must� not� be� permitted� to� enter� the�
stream�channel�or�any�storm�drain�inlet.�

� Any�concrete�structures�or�cured�in�place�pipe�linings�should�be�allowed�to�cure�
before�coming�in�contact�with�surface�flows.�

� Construction�debris�and�materials�should�be�stockpiled�away�from�watercourses.��

� Appropriate� erosion�control� measures� (e.g.,� coconut� coir� matting,� tackified�
hydroseeding,�blown�straw�or�other�organic�mulching�material)�should�be�used�
on� site� to� reduce� siltation� and� runoff� of� contaminants� into� wetlands,� ponds,�
streams,� or� riparian� woodland/scrub.� Plastic� mono�filament� netting� (e.g.,� that�
used� with� erosion� control� matting)� or� similar� material� should� not� be� used�
within� the� action� area;� wildlife� can� become� entangled� or� trapped� such� non�
biodegradable� materials.� Erosion�control� measures� should� be� placed� between�
the�outer�edge�of�the�buffer�and�the�project�site.�

� Fiber� rolls� used� for�erosion�control� should� be� certified�as� free�of�noxious�weed�
seed.��

� Construction� staging� areas� past� the� channel� banks� must� be� located� away� from�
any�wetlands�or�other�sensitive�habitats�as�identified�by�a�qualified�biologist.��

� Newly�graded�earthen�channel�slopes�should�be�revegetated�with�a�native�seed�
mix� developed� by� a� qualified� restorationist.� Seed� mixtures� applied� for� erosion�
control�should�not�contain�invasive�nonnative�species,�and�be�composed�of�native�
species�or�sterile�nonnative�species.�Straw�or�mulch�should�also�be�applied�to�all�
bare�surfaces.�The�seed�mix�and�mulch�should�be�applied�prior�to�the�onset�of�the�
first�winter�season�rains.�

� Herbicide�should�not�be�applied�within�30�m�(100�ft)�of�wetlands,�ponds,�streams,�
or� riparian� habitat.� However,� where� appropriate� to� control� serious� invasive�
plants,�herbicides�that�have�been�approved�by�the�EPA�for�use�in�or�adjacent�to�
aquatic� habitats� may� be� used� as� long� as� label� instructions� are� followed� and�
applications�avoid�or�minimize�impacts�on�covered�species�and�their�habitats.�In�
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seasonal�or�intermittent�stream�or�wetland�environments,�appropriate�herbicides�
may� be� applied� during� the� dry� season� to� control� nonnative� invasive� species.�
Herbicide� drift� should� be� minimized� by� applying� the� herbicide� as� close� to� the�
target�area�as�possible�and�by�avoiding�applying�during�windy�days.�

� Additional�measures�may�be�outlined�in�the�conditions�of�the�permits�issued�by�
the� USACE,� CDFW,� RWQCB,� and� the� Habitat� Conservancy.� All� permit�
conditions�must�be�conformed�to.�

5.2 Special�Status�Plant�Species��

No�federally�listed,�state�listed,�or�other�special�status�plant�species�were�detected�and�
none� is� expected� to� occur� within� the� project� site.� Project� implementation� would� not�
result�in�any�significant�impacts�to�special�status�plant�species.�No�further�surveys�or�
impact�avoidance,�minimization,�or�mitigation�measures�are�warranted.�

5.3 Special�Status�Animal�Species��

Project� implementation� could� result� in� direct� and� indirect� effects� to� special�status�
wildlife�species�through�direct�mortality,�injury�or�harassment�of�individuals�and�the�
loss� of� suitable� breeding,� non�breeding� aquatic,� roosting,� foraging,� and� dispersal�
habitat� and/or� daily/seasonal� movement� corridors.� To� avoid� potential� impacts�
associated�with�the�project,�the�measures�outlined�below�should�be�implemented.�

5.3.1 Implications� of� the� Proposed� Project:� California� Red�Legged� Frog,� Pacific� Pond�
Turtle,�and�Silvery�Legless�Lizard�

Populations� of� CRF,� PPT,� and� SLL� have� been� recorded� from� the� project� region.�
Although�the�occurrence�of�these�species�is�considered�unlikely,�the�lack�of�significant�
barriers�to�movement�between�known�source�populations�and�the�project�site�means�
that� the� potential� exists� for� these� species� to� move� into� harm’s� way� during�
construction.� Direct� and� indirect� impacts� to� the� CRF,� PPT,� and� SLL� would� be�
considered�significant�pursuant�to�CEQA�guidelines.�With�the�implementation�of�the�
measures�outlined�below,�project�impacts�would�be�reduced�to�a�less�than�significant�
level.�
�
Mitigation/Avoidance/Minimization�Measures:�Although� the� occurrence� on� site� of� CRF,�
SLL� and� PPT� is� considered� unlikely,� if� present� during� construction� activities,� direct�
mortalities�could�result.�The�following�measures�should�be�implemented:�

1) Participation�in�the�HCP/NCCP.�The�project�proponent�should�apply�for�coverage�
under� the� HCP/NCCP.� Participation� in� the� HCP/NCCP� would� provide� the�
applicant� with� incidental� take� coverage� for� CRF,� PPT,� and� SLL.� Under� the�
HCP/NCCP,�preconstruction�surveys�are�not�required�for�CRF,�PPT,�or�SLL.�

2) Seasonal�Avoidance.�Work�should�be� limited�to� the�dry�season,� from�April�15� to�
October�15.��
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3) Minimize�Nighttime�Work.�Nighttime�construction� should� be� restricted� to�avoid�
effects�on�nocturnally�active�species�such�as�CRF.��

4) Environmental� Awareness� Program.� Prior� to� the� commencement� of� construction�
activities,� a� qualified� biologist� should� present� an� environmental� awareness�
program�to�all�construction�personnel�working�on�site.�At�a�minimum�the�training�
should� include� a� description� of� special�status� species� that� could� be� encountered,�
their� habitats,� regulatory� status,� protective� measures,� work� boundaries,� lines� of�
communication,� reporting� requirements,� and� the� implications� of� violations� of�
applicable�laws.�

5) Wildlife� Exclusion� Fencing.� Prior� to� the� start� of� construction,� wildlife� exclusion�
fencing� (WEF)82� should� be� installed� to� isolate� the� work� area� from� any� habitats�
potentially�supporting�special�status�animals�or� through�which�such�species�may�
move.� The� final� project� plans� should� indicate� where� and� how� the� WEF� is� to� be�
installed.� The� bid� solicitation� package� special� provisions� should� provide� further�
instructions� to� the� contractor� about� acceptable� fencing� material.� The� fencing�
should� remain� throughout� the� duration� of� the� work� activities,� be� regularly�
inspected�and�properly�maintained�by�the�contractor.�Fencing�and�stakes�shall�be�
completely�removed�following�project�completion.��

6) Preconstruction�Surveys.�Under�the�HCP/NCCP,�preconstruction�surveys�for�CRF,�
PPT,�and�SLL�are�not� required.�However,� incidental� take�of� these� species�would�
constitute� a� significant� impact� pursuant� to� CEQA� guidelines.� Therefore,� a�
preconstruction�survey� for�both�CRF�and�PPT�should�be�conducted� immediately�
prior� to� vegetation� clearing� and� construction� activities� within� the� Marsh� Creek�
channel.��

7) Best�Management�Practices� (BMPs).�Prior� to� the� initiation�of�work,�BMPs�should�
be� in� place� to� prevent� the� release� of� any� pollutants� or� sediment� into� the� creek,�
storm�drains,�or�tributaries;�all�BMPs�should�be�properly�maintained.�Leaks,�drips,�
and� spills� of� hydraulic� fluid,� oil,� or� fuel� from� construction� equipment� should� be�
promptly�cleaned�up�to�prevent�contamination�of�water�ways.�All�workers�should�
be�properly�trained�regarding�the�importance�of�preventing�and�cleaning�up�spills�
of�contaminants.�Protective�measures�should�include,�at�a�minimum:�

a. No� discharge� of� pollutants� from� vehicle� and� equipment� cleaning� should� be�
allowed�into�any�storm�drains�or�watercourses.��

�������������������������������������������������
82�Wildlife�Exclusion�Fencing�should�provide�a�barrier� for� terrestrial�wildlife�gaining�access� to� the�project�

work�areas.�The�fencing�may�vary�to�meet�the�needs�of�a�particular�species,�but�should�be�buried�and/or�
backfilled� to� prevent� animals� passing� under� the� fence� and� should� be� high� enough� to� deter� reptiles,�
amphibians� or� small� mammals� from� climbing� or� jumping� over� the� fence.� Acceptable� fencing� materials�
include�Animex®,�ERTEC�E�Fence®,�silt�fencing,�plywood,�corrugated�metal,�or�other�suitable�materials�
approved�by�the�project�biologist.�
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b. Spill� containment� kits� should� be� maintained� onsite� at� all� times� during�
construction�operations�and/or�staging�or�fueling�of�equipment.��

c. Coir� rolls� or� straw� wattles� should� be� installed� along� or� at� the� base� of� slopes�
during�construction�to�capture�sediment.��

8) Erosion� Control.� Graded� areas� should� be� protected� from� erosion� using� a�
combination� of� silt� fences,� fiber� rolls� along� toes� of� slopes� or� along� edges� of�
designated� staging� areas,� and� erosion� control� netting� (such� as� jute� or� coir)� as�
appropriate�on�sloped�areas.��

9) Construction� Site� Restrictions.� The� following� site� restrictions� should� be�
implemented� to� avoid� adversely� affecting� sensitive� habitats� and� harm� or�
harassment�to�listed�species:��

a) Any�fill�material�should�be�certified�to�be�non�toxic�and�weed�free.��

b) All� food� and� food�related� trash� items� should� be� enclosed� in� sealed� trash�
containers�and�removed�completely�from�the�site�at�the�end�of�each�day.��

c) No�pets�from�project�personnel�should�be�allowed�anywhere�in�the�project�site�
during�construction.�

d) No�firearms�should�be�allowed�on�the�project�site�except�for� those�carried�by�
authorized� security� personnel,� or� local,� State� or� Federal� law� enforcement�
officials.��

e) All� equipment� should� be� maintained� such� that� there� are� no� leaks� of�
automotive�fluids�such�as�gasoline,�oils�or�solvents�and�a�Spill�Response�Plan�
should� be� prepared.� Hazardous� materials� such� as� fuels,� oils,� solvents,� etc.�
should�be�stored�in�sealable�containers�in�a�designated�location�that�is�isolated�
from�wetlands�and�aquatic�habitats.��

f) Servicing�of�vehicles�and�construction�equipment� including�fueling,�cleaning,�
and�maintenance�should�occur�only�at�sites� isolated�from�any�aquatic�habitat�
unless�separated�by�topographic�or�drainage�barrier�or�unless�it� is�an�already�
existing�gas�station.�Staging�areas�may�occur�closer�to�the�project�activities�as�
required.�

10) Proper� Use� of� Erosion� Control� Devices.� Plastic� mono�filament� netting� (e.g.,� that�
used�with�erosion�control�matting)�or�similar�material�should�not�be�used�within�
the�action�area;�wildlife�can�become�entangled�or�trapped�such�non�biodegradable�
materials.� Acceptable� substitutes� include� coconut� coir� matting,� tackified�
hydroseeding,�blown�straw,�or�other�organic�mulching�material.�

11) Protocol�for�Species�Observation���CRF.�If�CRF�are�encountered�in�the�project�site,�
work� must� cease� immediately;� observations� of� CRF� require� the� immediate�
notification� of� the� USFWS� by� calling� (916)� 930�5603.� These� species� may� not� be�
handled,�relocated,�shooed�away�or�otherwise�harassed.�Based�on�the�professional�
judgment�of� the�biological�monitor�and�pending�authorization� from�the�USFWS,�
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work�may�only�proceed�if�project�activities�can�be�conducted�without�harming�or�
harassing� the� detected� species.� All� project� personnel� should� be� notified� of� the�
finding� and� at� no� time� may� work� occur� within� 15� m� (50� ft)� of� the� individual�
without�a�biological�monitor�present.�

12) Protocol�for�Species�Observation�–�PPT�and�SLL.�If�a�PPT�or�SLL�is�encountered�in�
the�project�site,�work�must�cease�immediately�until�the�animal�either�moves�out�of�
harm’s�way�of�its�own�accord�or�is�safely�relocated�well�upstream�or�downstream�
of� the� project� site.� Only� a� qualified� biologist� with� a� scientific� collection� permit�
issued� by� the� CDFW� may� handle� and� relocate� PPT� or� SLL.� Any� sightings� and�
relocation�of�PPT�and�SLL�should�be�reported�to�the�CDFW�and�the�CNDDB.��

5.3.2 Implications�of�the�Proposed�Project:�Steelhead�and�Chinook��

Although�there�are�no�records�for�steelhead�or�Chinook�occurring�in�Marsh�Creek�in�
the�CNDDB�(2017),�recent�sightings�of�fall�run�Chinook�have�been�reported�(Jones�&�
Stokes,�2003).�If�present�in�the�creek�at�the�time�of�construction,�the�potential�exists�for�
these� species� to� be� harmed.� Direct� and� indirect� impacts� to� the� either� steelhead� or�
Chinook� would� be� considered� significant� under� CEQA� guidelines.� With� the�
implementation�of�the�measures�outlined�below,�project�impacts�would�be�reduced�to�
a�less�than�significant�level.�
�
Mitigation/Avoidance/Minimization�Measures:�The� occurrence� on� site� of� steelhead� and�
Chinook� is� considered� unlikely,� and� the� project� would� not� involve� construction�
activities�in�flowing�waters�of�Marsh�Creek.�In�the�event�implementation�of�the�project�
requires� either� dewatering� or� excavation� in� the� live� channel,� take� of� steelhead� or�
Chinook� could� occur;� neither� of� these� species� is� covered� under� the� HCP/NCCP.� To�
ensure�there�is�no�take�of�either�of�these�species,�the�measures�outlined�below�should�
be�implemented�if�work�in�the�live�channel�becomes�necessary.�

1) Seasonal�Avoidance.�Work�should�be� limited�to� the�dry�season,� from�April�15� to�
October�15.��

2) In�Stream� Activities:� For� any� in�stream� construction� activities� or� dewatering,� the�
following�precautionary�measures�should�be�implemented:�

a) A�preconstruction�survey�of�the�aquatic�environment�shall�be�performed�by�a�
qualified�biologist.�

b) A� qualified� biologist� shall� present� an� environmental� awareness� program�
working�on�site.�

c) A�qualified�biologist�should�monitor�all�in�stream�activities.�

d) If�dewatering�is�proposed,�a�qualified�biologist�should�monitor�the�installation�
of� coffer� dams.� During� dewatering,� a� qualified� biologist� should� check� for�
stranded� aquatic� wildlife.� Dewatering� pumps� must� be� fitted� with� intake�
screens�with�a�mesh�no�greater�than�5�mm�(0.2�in).�
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e) Native�species�should�be�relocated�upstream�or�downstream�of�the�cofferdams�
by� a� permitted� biologist.� Non�native� species� should� be� euthanized� in�
accordance� with� the� guidance� of� CDFW.� All� wildlife� encounters� should� be�
documented�and�reported�to�the�CDFW.�

5.3.3 Implications� of� the� Proposed� Project:� Impacts� on� Special�Status� and� Migratory�
Bird�Species��

Within� the� project� site,� trees,� shrubs,� vines,� and� grasslands� provide� suitable� nesting�
habitat� for� four� special�status� bird� species� (Swainson’s� hawk,� white�tailed� kite,�
burrowing�owl,�and�loggerhead�shrike)�as�well�as�many�other�migratory�bird�species.�
Ground�disturbing�activities� (e.g.,�grubbing,�grading,� trenching,�and�tree�removal�or�
pruning)� could� result� in� direct� or� indirect� impacts� to� nesting� birds� by� causing� the�
destruction�or�abandonment�of�occupied�nests.�Direct�and�indirect�impacts�to�special�
status� and� migratory� bird� species� would� be� considered� significant� under� CEQA�
guidelines.�With�the�implementation�of�the�measures�outlined�below,�project�impacts�
would�be�reduced�to�a�less�than�significant�level.�

�
Impact� Avoidance/Minimization�Measures� –� Special�Status� and�Other�Migratory� Birds:� In�
order� to� avoid� impacts� to� Swainson’s� hawk,� white�tailed� kite,� burrowing� owl,�
loggerhead� shrike� and� other� migratory� bird� species� during� project� implementation,�
the�measures�outlined�below�should�be�followed.�

1) Environmental� Awareness� Program.� Prior� to� the� commencement� of� construction�
activities,� a� qualified� biologist� should� present� an� environmental� awareness�
program�to�all�construction�personnel�working�on�site.�At�a�minimum�the�training�
should� include� a� description� of� special�status� species� that� could� be� encountered,�
their� habitats,� regulatory� status,� protective� measures,� work� boundaries,� lines� of�
communication,� reporting� requirements,� and� the� implications� of� violations� of�
applicable�laws.�

2) Swainson’s�hawk�is�a�federally�listed�threatened�species�and�is�covered�under�the�
HCP/NCCP.� Nonetheless,� every� effort� should� be� made� to�ensure� that�no� take� of�
Swainson’s� hawk� occurs.� Therefore,� the� measures� outlined� below� should� be�
followed.�

a) The� project� proponent� should� apply� for� coverage� under� the� HCP/NCCP.�
Participation� in� the� HCP/NCCP� would� provide� the� applicant� with� incidental�
take�coverage�for�Swainson’s�hawk�and�satisfy�any�requirements�for�mitigation�
for�loss�of�habitat.�

b) Prior� to� any� ground� disturbance� during� the� nesting� season� (March� 15�
September�15),�a�qualified�biologist� should�conduct�a�preconstruction� survey�
no� more� than� one� month� prior� to� construction� to� determine� if� there� are� any�
active�Swainson’s�hawk�nests�within�305�m�(1,000�ft)�of�the�project�site.��

c) If�there�are�no�occupied�nests�within�this�buffer,�no�further�action�is�needed.��
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d) If� an� active� nest� is� present� within� this� buffer,� the� measures� outlined� below�
should�be�followed.�

� Construction� activities� are� not� permitted� within� 305� m� (1,000� ft)� of� an�
occupied� nest� to� prevent� nest� abandonment.� However,� if� site�specific�
conditions�or�the�nature�of�the�activity�warrant�a�small�buffer,�a�qualified�
biologist�should�coordinate�with�the�CDFW�and�USFWS�to�determine�the�
appropriate�buffer�size.�

� Construction� activities� may� proceed� prior� to� September� 15� if� the� young�
Swainson’s�hawks�have�fledged,�as�determined�by�a�qualified�biologist.�

3) White�tailed�kite�is�a�state�listed�fully�protected�species;�it�is�not�covered�under�the�
HCP/NCCP� and� incidental� take� of� the� species� is� not� allowed.� To� ensure� that� no�
take�of�white�tailed�kite�or�other�migratory�raptors�occurs,�the�measures�outlined�
below�should�be�followed.�

a) Prior�to�any�ground�disturbance�during�the�nesting�season�(February�1�August�
31),� a� qualified� biologist� should� conduct� a� preconstruction� survey� no� more�
than�two�weeks�prior�to�construction�to�determine�if�there�are�any�active�nests�
of� white�tailed� kite� or� other� migratory� raptors� within� 90� m� (300� ft)� of� the�
project�site.�

b) Prior� to� the� removal� or� significant� pruning� of� any� trees,� they� should� be�
inspected� by� a� qualified� biologist� for� the� presence� of� raptor� nests.� This� is�
required� regardless� of� season.� If� a� suspected� raptor� nest� is� discovered,� the�
CDFW� shall� be� notified.� Pursuant� to� CFGC� Section� 3503.5,� raptor� nests,�
whether� or� not� they� are� occupied,� may� not� be� removed� until� approval� is�
granted�by�the�CDFW.�

c) If�there�are�no�occupied�nests�within�this�buffer,�no�further�action�is�needed.��

d) If� an� active� nest� is� present� within� this� buffer,� the� measures� outlined� below�
should�be�followed.�

� Construction� activities� are� not� permitted� within� 76� m� (250� ft)� of� an�
occupied� nest� to� prevent� nest� abandonment.� However,� if� site�specific�
conditions�or�the�nature�of�the�activity�warrant�a�small�buffer,�a�qualified�
biologist� should� coordinate� with� the� CDFW� and/or� USFWS� to� determine�
the� appropriate� buffer� size.� Nest� monitoring� may� be� warranted� for�
activities�that�would�occur�within�a�smaller�buffer.�

� Construction�activities�may�proceed�prior�to�August�31�if�the�young�white�
tailed� kites� or� other� raptor� species� have� fledged,� as� determined� by� a�
qualified�biologist.�

4) Burrowing�owl� is�a�State� species�of� special� concern�and�a�covered�species�under�
the� HCP/NCCP.� To� ensure� that� no� take� of� burrowing� owl� occurs,� the� measures�
outlined�below�should�be�followed.�
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a) Prior�to�any�ground�disturbance�during�the�nesting�season�(February�1�August�
31),� a� CDFW�approved� biologist� should� conduct� a� preconstruction� survey� of�
all� suitable�burrowing�owl�habitat� that�would�be�affected�by� the�project.�The�
survey� should� be� performed� no� more� than� 30� days� prior� to� construction� to�
determine�if�thereare�any�active�nests�of�burrowing�owl�within�153�m�(500�ft)�
of�the�project�site,�access�permitting.�

b) If�there�are�no�occupied�nests�within�this�buffer,�no�further�action�is�needed.��

c) If� an� active� nest� is� present� within� this� buffer,� the� measures� outlined� below�
should�be�followed.�

� If�an�occupied�burrowing�owl�nest�site�is�present�within�the�limits�of�work,�
construction�may�not�proceed.�The�taking�of�burrowing�owls�or�occupied�
nests�is�prohibited�under�CFGC.83�Nest�sites�must�be�flagged�and�protected�
by�a�designated�disturbance�free�buffer�zone�of�at�least�76�m�(250�ft).�

� Construction� activities� are� not� permitted� within� 76� m� (250� ft)� of� an�
occupied�nest�to�prevent�nest�abandonment.��

� Construction� may� proceed� if� a� qualified� biologist� monitors� the� nest� and�
determines� that� the� adults� have� not� begun� egg�laying� and� incubation� or�
that�the�juveniles�have�fledged.�

� Burrowing� owls� may� be� passively� excluded� from� occupied� burrows�
outside� of� the� breeding� season� (i.e.,� September� 1�January� 31),� in�
consultation�with�the�CDFW.�All�owls�should�be�passively�excluded�from�
burrows�within�49�m�(160�ft)�of�the�work�site.�Passive�exclusion�is�achieved�
by� installing�one�way�doors� in� the�burrow�entrances.�Doors� should�be� in�
place� for� at� least� 48� hours� and� the� site� should� be� monitored� daily� for� at�
least�one�week�to�confirm�that�the�burrow�has�been�abandoned.�

5) Loggerhead�shrike�is�a�state�species�of�special�concern;�it�is�not�covered�under�the�
HCP/NCCP� and� incidental� take� of� the� species� is� not� allowed.� To� ensure� that� no�
take� of� loggerhead� shrike� or� other� migratory� passerines� occurs,� the� measures�
outlined�below�should�be�followed.�

a) If�ground�disturbing�activities�(i.e.,�site�clearing,�disking,�grading,�etc.)�can�be�
performed� outside� of� the� nesting� season� (i.e.,� between� September� 1� and�
January�31),�no�additional�surveys�are�warranted.�

b) Prior�to�any�ground�disturbance�during�the�nesting�season�(February�1�August�
31),� a� qualified� biologist� should� conduct� a� preconstruction� survey� no� more�
than�two�weeks�prior�to�construction�to�determine�if�there�are�any�active�nests�
of�loggerhead�shrike�or�other�migratory�passerines�nests�within�30�m�(100�ft)�of�
the�project�site.�

�������������������������������������������������
83�CFGC�§§3503,�3503.5�and�3800�
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c) If�there�are�no�occupied�nests�within�this�buffer,�no�further�action�is�needed.��

d) If�an�active�nest�is�present�within�this�buffer,�the�following�measures�should�be�
followed.�

� Construction� activities� are� not� permitted� within� 30� m� (100� ft)� of� an�
occupied� nest� to� prevent� nest� abandonment.� However,� if� site�specific�
conditions�or�the�nature�of�the�activity�warrant�a�smaller�buffer,�a�qualified�
biologist�should�coordinate�with�the�CDFW�and�USFWS�to�determine�the�
appropriate� buffer� size.� Nest� monitoring� may� be� warranted� for� activities�
that�would�occur�within�a�smaller�buffer.�

� Construction�activities�may�proceed�prior�to�August�31�if�the�young�birds�
have�fledged,�as�determined�by�a�qualified�biologist.�
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APPENDIX�A.�SITE�PHOTOGRAPHS�

Photographs�taken�May�13�and�November�17,�2015,�July�22,�2016,�and�July�24,�2017�
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�
View�from�footbridge�at�upstream�end�of�study�area,�looking�upstream.��

Photos�dated�7/22/2016�
View�from�footbridge�at�upsteram�end�of�study�area,�looking�downstream.�
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�
View�of�channel�at�upstream�end�of�study�area,�looking�toward�Dainty�Ave.��

Photos�dated�7/22/2016�
View�from�Dainty�Ave.�bridge,�looking�upstream.� �
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View�from�Dainty�Ave.�Bridge,�looking�downstream.�
Photos�dated�11/17/2015�

Looking�upstream�toward�Dainty�Ave.�



Wood�Biological�Consulting,�Inc.�
Biological�Assessment,�Three�Creeks�Restoration�Project�at�Marsh�Creek� �

4

�
�
�
�
�
�
�
�
�

�
�
�
�
�
�
�
�
�
�

�
View�from�Central�Ave.,�looking�upstream.�

Photos�dated�11/17/2015�
Looking�downstream�toward�Central�Ave.
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View�from�Central�Ave.,�looking�downstream.�
Photos�dated�11/17/2015�

View�of�confluence�of�Deer�Creek�and�Marsh�Creek,�looking�upstream.
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�
�View�from�confluence�of�Deer�Creek�and�Marsh�Creek,�looking�downstream.�

Photos�dated�11/17/2015�
View�from�confluence�of�San�Creek�and�Marsh�Creek,�looking�upstream�.
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�
Middle�reach,�looking�downstream�toward�Sand�Creek�confluence.�

Photos�dated�5/12/2015�
View�at�confluence�of�Sand�Creek�(L)�and�Marsh�Creek�(R),�looking�downstream.�
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�
Lower�reach,�upstream�end,�looking�upstream�at�Sand�Creek.�

Photos�dated�5/12/2015�
Lower�reach,�upstream�end,�looking�upstream�from�confluence�with�Sand�Creek.�
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�
Lower�reach,�near�mid�point,�looking�upstream�(south).�

Photos�dated�5/12/2015�
Lower�reach,�near�mid�point,�looking�downstream�(north).�
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�
Lower�reach,�downstream�end,�looking�upstream�(south)�from�footbridge.�

Photos�dated�5/12/2015�
Lower�reach,�downstream�end,�looking�downstream�(north)�from�footbridge.�
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�
View�of�uplands,�upstream�end�of�lower�reach,�looking�north.�

Photos�dated�5/12/2015�
View�of�uplands,�view�of�upstream�end�of�lower�reach,�looking�southwest.�
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View�of�uplands�near�mid�point�of�lower�reach,�looking�southwest.�

Photos�dated�5/12/2015�
View�of�uplands�near�mid�point�of�lower�reach,�looking�northeast.��
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View�of�uplands�at�downstream�end�of�lower�reach,�looking�south.�

Photos�dated�5/12/2015�
View�of�uplands�at�downstream�end�of�lower�reach,�looking�north.�
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�
Typical�condition�of�right�channel�bank�and�footpath.�

Photos�dated�5/12/2015�
View�of�access�route,�looking�southeast�from�footpath�at�lower�reach.
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�
Burrowing�owl,�at�downstream�end�of�lower�reach.�

Photos�dated�5/12/2015�
Burrowing�owl�at�escape�burrow�on�railroad�embankment.��

�
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��
Burrowing�owl�burrows,�downstream�end�of�lower�reach.�

Photos�dated�5/12/2015�
Burrowing�owl�nesting�site,�downstream�end�of�lower�reach,�looking�southwest.
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�
Burrowing�owl�nesting�site,�downstream�end�of�lower�reach,��

looking�northeast.�5/12/2015���
�

Same�view,�11/17/2015�
� �
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�
View�of�bio�detention�basin�in�lower�reach,�looking�upstream.�

Photos�dated�7/22/2016�
View�of�upper�end�of�bio�detention�basin,�looking�upstream.�
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�
View�from�NE�corner,�looking�upstream�along�Marsh�Creek�

Hancock�Parcel.�Photos�dated�7/24/2017�
View�from�NE�corner,�looking�upstream�along�Sand�Creek� �
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�
View�from�NW�corner,�looking�downstream�along�Sand�Creek��

�Hancock�Parcel.�Photos�dated�7/24/2017��
View�from�NW�corner,�looking�S�
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�
View�from�SW�corner,�looking�downstream�along�Deer�Creek�

Hancock�Parcel.�Photos�dated�7/24/2017��
View�from�middle�of�S�side,�looking�NE�across�parcel�
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�
View�from�SE�corner,�looking�upstream�along�Deer�Creek�

Hancock�Parcel.�Photos�dated�7/24/2017�
View�from�SE�corner,�looking�downstream�along�Marsh�Creek��



�

Wood�Biological�Consulting,�Inc.�
Biological�Assessment,�Three�Creeks�Restoration�Project�at�Marsh�Creek� �

APPENDIX�B.�DATABASE�PRINTOUTS�FOR�SPECIAL�STATUS�
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California�Natural�Diversity�Database�(2017)�
California�Native�Plant�Society�(2017)�
USFWS�Database�(2017)�

�
�

� �



Species Element Code Federal Status State Status Global Rank State Rank

Rare Plant 
Rank/CDFW
SSC or FP

Agelaius tricolor
tricolored blackbird

ABPBXB0020 None Candidate
Endangered

G2G3 S1S2 SSC

Alkali Meadow
Alkali Meadow

CTT45310CA None None G3 S2.1

Alkali Seep
Alkali Seep

CTT45320CA None None G3 S2.1

Ambystoma californiense
California tiger salamander

AAAAA01180 Threatened Threatened G2G3 S2S3 WL

Ammodramus savannarum
grasshopper sparrow

ABPBXA0020 None None G5 S3 SSC

Amsinckia grandiflora
large-flowered fiddleneck

PDBOR01050 Endangered Endangered G1 S1 1B.1

Andrena blennospermatis
Blennosperma vernal pool andrenid bee

IIHYM35030 None None G2 S2

Anniella pulchra
northern California legless lizard

ARACC01020 None None G3 S3 SSC

Anomobryum julaceum
slender silver moss

NBMUS80010 None None G5? S2 4.2

Anthicus antiochensis
Antioch Dunes anthicid beetle

IICOL49020 None None G1 S1

Antrozous pallidus
pallid bat

AMACC10010 None None G5 S3 SSC

Apodemia mormo langei
Lange's metalmark butterfly

IILEPH7012 Endangered None G5T1 S1

Aquila chrysaetos
golden eagle

ABNKC22010 None None G5 S3 FP

Archoplites interruptus
Sacramento perch

AFCQB07010 None None G2G3 S1 SSC

Arctostaphylos auriculata
Mt. Diablo manzanita

PDERI04040 None None G2 S2 1B.3

Arctostaphylos manzanita ssp. laevigata
Contra Costa manzanita

PDERI04273 None None G5T2 S2 1B.2

Ardea herodias
great blue heron

ABNGA04010 None None G5 S4

Arizona elegans occidentalis
California glossy snake

ARADB01017 None None G5T2 S2 SSC

Quad<span style='color:Red'> IS </span>(Brentwood (3712186)<span style='color:Red'> OR </span>Jersey Island (3812116)<span 
style='color:Red'> OR </span>Bouldin Island (3812115)<span style='color:Red'> OR </span>Antioch North (3812117)<span 
style='color:Red'> OR </span>Antioch South (3712187)<span style='color:Red'> OR </span>Tassajara (3712177)<span style='color:Red'>
OR </span>Woodward Island (3712185)<span style='color:Red'> OR </span>Byron Hot Springs (3712176)<span style='color:Red'> OR 
</span>Clifton Court Forebay (3712175))

Query Criteria:
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Brentwood, Jersey Island, Bouldin Island, Antioch South, Tassajara, Antioch North, Woodward 
Island, Byron Hot Springs, and Clifton Court Forebay 7.5-minute USGS quadrangles 



Species Element Code Federal Status State Status Global Rank State Rank

Rare Plant 
Rank/CDFW
SSC or FP

Astragalus tener var. tener
alkali milk-vetch

PDFAB0F8R1 None None G2T2 S2 1B.2

Athene cunicularia
burrowing owl

ABNSB10010 None None G4 S3 SSC

Atriplex cordulata var. cordulata
heartscale

PDCHE040B0 None None G3T2 S2 1B.2

Atriplex depressa
brittlescale

PDCHE042L0 None None G2 S2 1B.2

Blepharizonia plumosa
big tarplant

PDAST1C011 None None G2 S2 1B.1

Bombus crotchii
Crotch bumble bee

IIHYM24480 None None G3G4 S1S2

Bombus occidentalis
western bumble bee

IIHYM24250 None None G2G3 S1

Branchinecta conservatio
Conservancy fairy shrimp

ICBRA03010 Endangered None G2 S2

Branchinecta longiantenna
longhorn fairy shrimp

ICBRA03020 Endangered None G1 S1S2

Branchinecta lynchi
vernal pool fairy shrimp

ICBRA03030 Threatened None G3 S3

Branchinecta mesovallensis
midvalley fairy shrimp

ICBRA03150 None None G2 S2S3

Brasenia schreberi
watershield

PDCAB01010 None None G5 S3 2B.3

Buteo regalis
ferruginous hawk

ABNKC19120 None None G4 S3S4 WL

Buteo swainsoni
Swainson's hawk

ABNKC19070 None Threatened G5 S3

California macrophylla
round-leaved filaree

PDGER01070 None None G3? S3? 1B.2

Calochortus pulchellus
Mt. Diablo fairy-lantern

PMLIL0D160 None None G2 S2 1B.2

Carex comosa
bristly sedge

PMCYP032Y0 None None G5 S2 2B.1

Centromadia parryi ssp. congdonii
Congdon's tarplant

PDAST4R0P1 None None G3T2 S2 1B.1

Chloropyron molle ssp. molle
soft salty bird's-beak

PDSCR0J0D2 Endangered Rare G2T1 S1 1B.2

Cicuta maculata var. bolanderi
Bolander's water-hemlock

PDAPI0M051 None None G5T4 S2 2B.1

Circus cyaneus
northern harrier

ABNKC11010 None None G5 S3 SSC
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Species Element Code Federal Status State Status Global Rank State Rank

Rare Plant 
Rank/CDFW
SSC or FP

Cismontane Alkali Marsh
Cismontane Alkali Marsh

CTT52310CA None None G1 S1.1

Coastal and Valley Freshwater Marsh
Coastal and Valley Freshwater Marsh

CTT52410CA None None G3 S2.1

Coastal Brackish Marsh
Coastal Brackish Marsh

CTT52200CA None None G2 S2.1

Coelus gracilis
San Joaquin dune beetle

IICOL4A020 None None G1 S1

Cryptantha hooveri
Hoover's cryptantha

PDBOR0A190 None None GH SH 1A

Delphinium recurvatum
recurved larkspur

PDRAN0B1J0 None None G2? S2? 1B.2

Downingia pusilla
dwarf downingia

PDCAM060C0 None None GU S2 2B.2

Efferia antiochi
Antioch efferian robberfly

IIDIP07010 None None G1G2 S1S2

Elanus leucurus
white-tailed kite

ABNKC06010 None None G5 S3S4 FP

Emys marmorata
western pond turtle

ARAAD02030 None None G3G4 S3 SSC

Eremophila alpestris actia
California horned lark

ABPAT02011 None None G5T4Q S4 WL

Eriogonum nudum var. psychicola
Antioch Dunes buckwheat

PDPGN0849Q None None G5T1 S1 1B.1

Eriogonum truncatum
Mt. Diablo buckwheat

PDPGN085Z0 None None G2 S2 1B.1

Eryngium jepsonii
Jepson's coyote-thistle

PDAPI0Z130 None None G2 S2 1B.2

Eryngium racemosum
Delta button-celery

PDAPI0Z0S0 None Endangered G1 S1 1B.1

Eryngium spinosepalum
spiny-sepaled button-celery

PDAPI0Z0Y0 None None G2 S2 1B.2

Erysimum capitatum var. angustatum
Contra Costa wallflower

PDBRA16052 Endangered Endangered G5T1 S1 1B.1

Eschscholzia rhombipetala
diamond-petaled California poppy

PDPAP0A0D0 None None G1 S1 1B.1

Eucerceris ruficeps
redheaded sphecid wasp

IIHYM18010 None None G1G3 S1S2

Extriplex joaquinana
San Joaquin spearscale

PDCHE041F3 None None G2 S2 1B.2

Falco mexicanus
prairie falcon

ABNKD06090 None None G5 S4 WL
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Species Element Code Federal Status State Status Global Rank State Rank

Rare Plant 
Rank/CDFW
SSC or FP

Falco peregrinus anatum
American peregrine falcon

ABNKD06071 Delisted Delisted G4T4 S3S4 FP

Fritillaria agrestis
stinkbells

PMLIL0V010 None None G3 S3 4.2

Fritillaria liliacea
fragrant fritillary

PMLIL0V0C0 None None G2 S2 1B.2

Geothlypis trichas sinuosa
saltmarsh common yellowthroat

ABPBX1201A None None G5T3 S3 SSC

Helianthella castanea
Diablo helianthella

PDAST4M020 None None G2 S2 1B.2

Helminthoglypta nickliniana bridgesi
Bridges' coast range shoulderband

IMGASC2362 None None G3T1 S1S2

Hesperolinon breweri
Brewer's western flax

PDLIN01030 None None G2? S2? 1B.2

Hibiscus lasiocarpos var. occidentalis
woolly rose-mallow

PDMAL0H0R3 None None G5T3 S3 1B.2

Hygrotus curvipes
curved-foot hygrotus diving beetle

IICOL38030 None None G1 S1

Hypomesus transpacificus
Delta smelt

AFCHB01040 Threatened Endangered G1 S1

Idiostatus middlekauffi
Middlekauff's shieldback katydid

IIORT31010 None None G1G2 S1

Lanius ludovicianus
loggerhead shrike

ABPBR01030 None None G4 S4 SSC

Lasiurus blossevillii
western red bat

AMACC05060 None None G5 S3 SSC

Lasiurus cinereus
hoary bat

AMACC05030 None None G5 S4

Lasthenia conjugens
Contra Costa goldfields

PDAST5L040 Endangered None G1 S1 1B.1

Laterallus jamaicensis coturniculus
California black rail

ABNME03041 None Threatened G3G4T1 S1 FP

Lathyrus jepsonii var. jepsonii
Delta tule pea

PDFAB250D2 None None G5T2 S2 1B.2

Lepidurus packardi
vernal pool tadpole shrimp

ICBRA10010 Endangered None G4 S3S4

Lilaeopsis masonii
Mason's lilaeopsis

PDAPI19030 None Rare G2 S2 1B.1

Limosella australis
Delta mudwort

PDSCR10030 None None G4G5 S2 2B.1

Linderiella occidentalis
California linderiella

ICBRA06010 None None G2G3 S2S3
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Species Element Code Federal Status State Status Global Rank State Rank

Rare Plant 
Rank/CDFW
SSC or FP

Lytta molesta
molestan blister beetle

IICOL4C030 None None G2 S2

Madia radiata
showy golden madia

PDAST650E0 None None G2 S2 1B.1

Malacothamnus hallii
Hall's bush-mallow

PDMAL0Q0F0 None None G2 S2 1B.2

Masticophis flagellum ruddocki
San Joaquin coachwhip

ARADB21021 None None G5T2T3 S2? SSC

Masticophis lateralis euryxanthus
Alameda whipsnake

ARADB21031 Threatened Threatened G4T2 S2

Melospiza melodia
song sparrow  ("Modesto" population)

ABPBXA3010 None None G5 S3? SSC

Melospiza melodia maxillaris
Suisun song sparrow

ABPBXA301K None None G5T3 S3 SSC

Metapogon hurdi
Hurd's metapogon robberfly

IIDIP08010 None None G1G2 S1S2

Myrmosula pacifica
Antioch multilid wasp

IIHYM15010 None None GH SH

Navarretia nigelliformis ssp. radians
shining navarretia

PDPLM0C0J2 None None G4T2 S2 1B.2

Neotoma fuscipes annectens
San Francisco dusky-footed woodrat

AMAFF08082 None None G5T2T3 S2S3 SSC

Northern Claypan Vernal Pool
Northern Claypan Vernal Pool

CTT44120CA None None G1 S1.1

Oenothera deltoides ssp. howellii
Antioch Dunes evening-primrose

PDONA0C0B4 Endangered Endangered G5T1 S1 1B.1

Oncorhynchus mykiss irideus
steelhead - Central Valley DPS

AFCHA0209K Threatened None G5T2Q S2

Perdita scitula antiochensis
Antioch andrenid bee

IIHYM01031 None None G1T1 S1

Perognathus inornatus
San Joaquin Pocket Mouse

AMAFD01060 None None G2G3 S2S3

Phalacrocorax auritus
double-crested cormorant

ABNFD01020 None None G5 S4 WL

Philanthus nasalis
Antioch specid wasp

IIHYM20010 None None G1 S1

Phrynosoma blainvillii
coast horned lizard

ARACF12100 None None G3G4 S3S4 SSC

Plagiobothrys hystriculus
bearded popcornflower

PDBOR0V0H0 None None G2 S2 1B.1

Potamogeton zosteriformis
eel-grass pondweed

PMPOT03160 None None G5 S3 2B.2
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Species Element Code Federal Status State Status Global Rank State Rank

Rare Plant 
Rank/CDFW
SSC or FP

Puccinellia simplex
California alkali grass

PMPOA53110 None None G3 S2 1B.2

Rana boylii
foothill yellow-legged frog

AAABH01050 None Candidate
Threatened

G3 S3 SSC

Rana draytonii
California red-legged frog

AAABH01022 Threatened None G2G3 S2S3 SSC

Reithrodontomys raviventris
salt-marsh harvest mouse

AMAFF02040 Endangered Endangered G1G2 S1S2 FP

Riparia riparia
bank swallow

ABPAU08010 None Threatened G5 S2

Scutellaria galericulata
marsh skullcap

PDLAM1U0J0 None None G5 S2 2B.2

Scutellaria lateriflora
side-flowering skullcap

PDLAM1U0Q0 None None G5 S2 2B.2

Senecio aphanactis
chaparral ragwort

PDAST8H060 None None G3 S2 2B.2

Sidalcea keckii
Keck's checkerbloom

PDMAL110D0 Endangered None G2 S2 1B.1

Sphecodogastra antiochensis
Antioch Dunes halcitid bee

IIHYM78010 None None G1 S1

Spirinchus thaleichthys
longfin smelt

AFCHB03010 Candidate Threatened G5 S1 SSC

Stabilized Interior Dunes
Stabilized Interior Dunes

CTT23100CA None None G1 S1.1

Symphyotrichum lentum
Suisun Marsh aster

PDASTE8470 None None G2 S2 1B.2

Taxidea taxus
American badger

AMAJF04010 None None G5 S3 SSC

Thaleichthys pacificus
eulachon

AFCHB04010 Threatened None G5 S3

Thamnophis gigas
giant gartersnake

ARADB36150 Threatened Threatened G2 S2

Tropidocarpum capparideum
caper-fruited tropidocarpum

PDBRA2R010 None None G1 S1 1B.1

Valley Needlegrass Grassland
Valley Needlegrass Grassland

CTT42110CA None None G3 S3.1

Valley Sink Scrub
Valley Sink Scrub

CTT36210CA None None G1 S1.1

Viburnum ellipticum
oval-leaved viburnum

PDCPR07080 None None G4G5 S3? 2B.3

Vulpes macrotis mutica
San Joaquin kit fox

AMAJA03041 Endangered Threatened G4T2 S2

Record Count: 123

Report Printed on Thursday, July 20, 2017

Page 6 of 6Commercial Version -- Dated July, 1 2017 -- Biogeographic Data Branch

Information Expires 1/1/2018

Selected Elements by Scientific Name
California Department of Fish and Wildlife

California Natural Diversity Database



















May 15, 2015

Athene cunicularia

burrowing owl

x

3 x
x

Michael Wood

65 Alta Hill Way

Walnut Creek, CA 94595

mike@wood-biological.com

(925) 899-1282

2 1

x x

Contra Costa
Brentwood 73'

Garmin 60 CSx
12'

N37.94210 W121.70649

x
x

Ruderal field, historically cultivated, currently fallow but disked.

Adjacent to the Marsh Creek Regional Trail

Residential development and trail construction.
recent disking

x

2 adults and one juvenile observed demonstrating strong site fidelity to one burrow and three nearby satellite

burrows, and fleeing to 2 escape burrows on a nearby railway embankment.

x
x

x

The Palmilla Project Owner LLC

APN 017-170-008
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Athene cunicularia

burrowing owl

x

3 x
x

Michael Wood

65 Alta Hill Way

Walnut Creek, CA 94595

mike@wood-biological.com

(925) 899-1282

2 1

x x

Contra Costa
Brentwood 73'

Garmin 60 CSx
12'

N37.94210 W121.70649

x
x

Ruderal field, historically cultivated, currently fallow but disked.

Adjacent to the Marsh Creek Regional Trail

Residential development and trail construction.
recent disking

x

2 adults and one juvenile observed demonstrating strong site fidelity to one burrow and three nearby satellite

burrows, and fleeing to 2 escape burrows on a nearby railway embankment.

x
x

x

The Palmilla Project Owner LLC

APN 017-170-008
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 THREE CREEKS PARKWAY RESTORATION / PERMIT PACKET AND SUMMARY 
 14 NOVEMBER 2019 
  

  
 
 

Encroachment Permit (EBRPD) 
 

Will be issued to selected contractor – draft included here 
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EAST BAY REGIONAL PARK DISTRICT 

ENCROACHMENT PERMIT APPLICATION 
 
 

DATE:   
 
 
PERMIT NO.      PERMIT FEE 
  EBRPD USE       EBRPD USE 
 
 
EBRPD FACILITY AFFECTED 
 
 
DESCRIPTION 
 
 
 
 
 
ATTACHMENTS/ENCLOSURES 
 
 
 
INSURANCE CARRIER 
 
 
 
ESTIMATED START DATE    ESTIMATED COMPLETION 
 
 
OTHER AGENCY PERMITS REQUIRED 
 
 
 
APPLICANT NAME 
 
 
ADDRESS 
 
 
 
CONTACT PERSON       PHONE 
 
 
EMAIL         FAX 

East Bay Regional Park District

2950 Peralta Oaks Court 

605 

510 569-1432, fax 

PO Box 5381 
Oakland, CA 94
510 544-2562 

  05/14/19

     

Marsh Creek Regional Trail

Three Creeks Parkway Restoration Project.  Restoration and channel widening along 4,000 linear feet of 
Marsh Creek between Dainty Avenue and the Union Pacific Rail Road.  Construction will require the 
closure and detouring of the Marsh Creek Regional Trail.  See attached for more detail.

Attached project description and construction documents.

Will be provided by the selected construction contractor.

4/15/20 2/1/21

CDFW Lake and Streambed Alteration Agreement; RWQCB (Region 5) 401 Certification; US Army Corps 
404; East Contra Costa County HCP Planning Survey Report; City of Brentwood Grading/Building

Contra Costa County Flood Control and Water Conservation District

255 Glacier Drive, Martinez, CA 94553

Claudia Gemberling 925.313.2192

claudia.gemberling@pw.cccounty.u
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Project Description 
The Three Creeks Parkway Restoration project is a multi-benefit flood control and creek restoration 
project. It proposes to improve flood conveyance capacity and restore ecological function along an 
approximately 4,000 linear feet section of Marsh Creek located in Brentwood, California by widening the 
channel with a floodplain bench and planting with native vegetation.  Modifications to the Marsh Creek 
Regional Trail include minor re-alignment near the at-grade crossing at Central Boulevard, an underpass 
beneath the Central Boulevard bridge, and a possible pedestrian bridge to link to future City of 
Brentwood trails on the west side of Marsh Creek. 
 
Construction is anticipated to begin late spring of 2018.  Excavation and grading activities would occur 
during the dry season (June to October) with plant restoration occurring afterwards (November to 
December).  Construction will require the closure and detouring of the Marsh Creek Regional Trail. 
 

Channel Widening 
The main function of expanding the channel is to create enough conveyance capacity to allow for the 
planting of woody riparian vegetation (trees) while also safely conveying large flood flows. The project 
would increase the cross-sectional area of the stream channel by excavating 26,000 cubic yards (10,500 
for upper, 2,500 for middle, and 13,000 for lower reach,) of earth along approximately 4,000 linear feet 
of both banks of Marsh Creek to create new floodplain.  
 

Revegetation Activities 
Currently, no trees exist within either the low-flow channel or the larger flood control channel.  Some 
trees do currently exist on the non-creek side of the Marsh Creek Regional Trail in the upper reach.  
Where possible, these will be protected and retained.  Following the construction of channel widening 
activities, depending on location, the project area would be planted with wetland plants, grasses, scrub, 
and trees.  Riparian trees would be planted on the upper banks and along the creek side and would 
include valley oak, sycamore, live oak, box elder, buckeye, cottonwood, and willow. Slopes and banks 
would be planted with grassland and scrub species, which would include creeping wild rye, California 
brome, purple needlegrass, dense-flowered lupine, mugwort, common fiddleneck, elegant clarkia, and 
California poppy.  Areas of the floodplain would be planted with seasonal wetland species that will 
include, but not be limited to, creek clover, Baltic rush, and deer sedge.  Planting would occur in 
November and December and would be accomplished by hand tools and power augers.  Specific ways 
and means will be determined by the contractor. 
 
Trail Extension below Central Boulevard Bridge 
The Marsh Creek Regional Trail currently crosses the busy Central Blvd. at grade.   The project will 
extend the trail beneath the Central Blvd. bridge (Photo 1).  This trail extension will consist of concrete 
below the OHWM (to be closed when flooded) (approximately 170 LF, 0.04 AC, 32 CY of concrete and 42 
CY of base course).  This section of trail will be maintained by the City of Brentwood.  An excavator, 
steamroller, front-end loader, and road paving machine may be used.  Equipment to be used will be 
determined by the contactor. 
 

Exhibit 1 (4 Pages)
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Photo 1: Area beneath Central Blvd. Bridge where trail extension will go.  Note bridge footings that will 
require riprap protection. 
 
Pedestrian Bridge 
Contingent on available funding, the project may install a pedestrian bridge across Marsh Creek just 
upstream of the confluence with Sand Creek (Sheet L-3.4).  The bridge will be 10 feet wide and 
approximately 100 feet long.  If funding is not available, the project may install the abutments or 
nothing at all. 
 

Proposed Detour Route 
The figure below shows the proposed detour route around the project site while the trail is closed.  The 
project team evaluated several options and this is the City of Brentwood’s preferred route.   
 
The detour utilizes an existing Class I trail along the UPRR, a bike lane along Central Boulevard, a bike 
lane along Griffith Avenue and a residential street with sidewalks along Dainty Avenue.  In the event that 
the upper reach of the project Central Boulevard to Dainty Lane is not under construction while the 
lower reach (Central Boulevard to UPRR) is, the detour will leave the Marsh Creek Regional Trail at 
Central Boulevard (show in orange in the figure below). 
 
The project will take several months to complete and this will be the primary route around the 
construction zone.  Actual closure dates will be determined by the selected contractor and their staging 
and phasing needs. 
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Figure 1: Proposed detour during trail closures.  
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Figure 2. Project Location 
 



Restoration 
Design  
Group, Inc 
 

 

 THREE CREEKS PARKWAY RESTORATION / PERMIT PACKET AND SUMMARY 
 14 NOVEMBER 2019 
  

  
 
 

Combined Grading/Building Permit (City of Brentwood) 
 

Will be issued to selected contractor 
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 THREE CREEKS PARKWAY RESTORATION / PERMIT PACKET AND SUMMARY 
 31 JANUARY 2020 
  

 
 
 

Certificate of Consistency (DSC) 
 



Step 1 - Agency Profile
A. GOVERNMENT AGENCY: � State Agency � Local Agency

Government Agency:  Contra Costa County Flood Control and Water Conservation District

Primary Contact:  Tim Jensen

Address:  255 Glacier Drive

City, State, Zip:  Martinez, CA 94553

Telephone/Fax:  (925) 313-2192 / 

E-mail Address:  claudia.gemberling@pw.cccounty.us

B. GOVERNMENT AGENCY ROLE IN COVERED ACTION: � Will Carry Out � Will Approve � Will Fund

Certification of 
Consistency

Certification ID: C20201

Page 1 of 9 Date Filed:1/24/2020



Step 2 - Covered Action Profile
IT IS RECOMMENDED THAT YOU  ENGAGE IN EARLY CONSULTATION WITH DSC STAFF AND/OR COMPLETE THE COVERED ACTION 
CHECKLIST TO DETERMINE IF THE PLAN, PROGRAM OR PROJECT IS CONSIDERED A COVERED ACTION AND TO IDENTIFY RELEVANT 
REGULATORY POLICIES

A. COVERED ACTION PROFILE: � Plan � Program � Project

Title: Three Creeks Parkway Restoration Project

B. PROPONENT CARRYING OUT COVERED ACTION (If different than State or Local Agency): 

Proponent Name:  Tim Jensen, Contra Costa County Flood Control and 

Address:  255 Glacier Drive

City, State, Zip:  Martinez, CA 94553

C. At least 10 Days Prior to the Submission of a Certification of Consistency to the Delta Stewardship Council, Administrative Procedures 
Governing Appeals section 3 states: agencies whose actions are not subject to open meeting laws (Bagley-Keene Open Meeting Act 
[Gov. Code sec 11120 et seq.] or the Brown Act [Gov. Code sec 54950 et seq.]) with regard to its certification, must post their draft 
certification on their website and in their office for public review and comment, and mail to all persons requesting notice. A state or 
local public agency that is subject to open meeting laws with regard to its certification is encouraged to take those actions. 

If applicable, did you comply with this requirement?  � YES � NO

CCC BOS Agenda_9-27-16 (CEQA IS-MND).pdf, CCC BOS Agenda_3-27-18 (Addendum 1).pdf, CCC BOS Agenda_11-12-19 (Addendum 
2).pdf

D. COVERED ACTION SUMMARY: (Project Description from approved CEQA document may be used here)

The Three Creeks Parkway Restoration project is a multi-benefit flood control and creek restoration project proposed by the Contra 
Costa County Flood Control District and Water Conservation District (“District” or “CCCFCD”) and American Rivers, a non-profit 
organization that protects wild rivers and restores damaged rivers. The project proposes to improve flood conveyance capacity and 
restore native vegetation along an approximately 4,000 linear feet section of Marsh Creek located in Brentwood and included the 
improvement of flood conveyance capacity by widening the channel with a floodplain and floodplain benches and restoration of native 
vegetation of the creek banks and floodplain. When implementation is complete, the project site will include up to 1.0 acres of 
frequently inundated floodplain (seasonal wetland), 1.87 acres of woody riparian vegetation, and 1.87 acres of grasslands and native 
scrub. The project will also enhance habitat and recreation within the watershed.

The CEQA Initial Study/Mitigated Negative Declaration (IS/MND) was adopted by the Contra Costa County Board of Supervisors on 
September 27, 2016, but was not approved at that time. Subsequent to the adoption of the 2016 IS/MND, American Rivers and the 
District proposed a few additions that were evaluated in Addendum 1: (1) incorporation of an existing water quality basin adjacent to 
the lower reach of Marsh Creek and improvements to the adjacent City of Brentwood Sungold Park, (2) use of an adjoining parcel in the 
middle reach as a staging area and to place excavated materials, (3) construction of a clear-span pedestrian bridge, and (4) use of creek 
crossings during construction. These proposed additions included a total of approximately 16 acres. The County Board of Supervisors 
approved Addendum 1 on  March 27, 2018. Addendum 2 identified and analyzed potential impacts of project components that were 
not specifically identified and described in the project description of the IS/MND and Addendum 1 as well as incorporation of additional 
project features: (1) abutments for the proposed pedestrian bridge identified in Addendum #1 and spur trail from the Marsh Creek 
Regional Trail to the proposed pedestrian bridge, (2) incorporation of a City of Brentwood-owned parcel for a future pocket park 
("Dainty Triangle Park"), and (3) permanent property acquisitions for the project features identified in the IS/MND and Addendums 1 
and 2.  CEQA IS-MND+Addendums 1 and 2+MMRP.pdf

E. STATUS IN THE CEQA PROCESS: NOD has been filed

F. STATE CLEARINGHOUSE NUMBER: 
(if applicable) 2016082008

G. COVERED ACTION ESTIMATED TIME LINE: 

Page 2 of 9 Date Filed:1/24/2020



ANTICIPATED START DATE: (If available) 4/16/2020 ANTICIPATED END DATE: (If available) 2/28/2021

H. COVERED ACTION TOTAL ESTIMATED PROJECT COST: $7,428,371.00

I. IF A CERTIFICATION OF CONSISTENCY FOR THIS COVERED ACTION WAS PREVIOUSLY 
SUBMITTED, LIST DSC REFERENCE NUMBER ASSIGNED TO THAT CERTIFICATION FORM: 

J. SUPPORTING DOCUMENTS: 

Page 3 of 9 Date Filed:1/24/2020



Step 3 - Consistency with the Delta Plan
DELTA PLAN CHAPTER 2

G P1 / 23 CCR SECTION 5002 – Detailed Findings to Establish Consistency with the Delta Plan.

In General: (23 CCR SECTION 5002 (a), (b), (1)) This regulatory policy specifies what must be addressed in a certification of consistency 
filed by a State or local public agency with regard to any covered action.

This regulatory policy only applies after a “proposed action” has been determined by a State or local public agency to be a covered 
action because it is covered by one or more of the regulatory policies listed under Delta Plan Chapters 3, 4, 5, and 7 of this form. 
Inconsistency with this policy may be the basis for an appeal.

Covered actions, in order to be consistent with the Delta Plan, must be consistent with this regulatory policy and with each of the 
regulatory policies listed under Delta Plan Chapters 3, 4, 5 and 7 of this form implicated by the covered action. The Delta Stewardship 
Council acknowledges that in some cases, based upon the nature of the covered action, full consistency with all relevant regulatory 
policies may not be feasible. In those cases, the agency that files the certification of consistency may nevertheless determine that the 
covered action is consistent with the Delta Plan because, on whole, that action is consistent with the coequal goals. That determination 
must include a clear identification of areas where consistency with relevant regulatory policies is not feasible, an explanation of the 
reasons why it is not feasible, and an explanation of how the covered action nevertheless, on whole, is consistent with the coequal 
goals. That determination is subject to review by the Delta Stewardship Council on appeal;

Specific requirements of this regulatory policy:

a.

Mitigation Measures (23 CCR SECTION 5002 (b), (2)) 
G P1(b)(2)/Cal. Code Regs., tit. 23, § 5002, subd. (b)(2) provides that covered actions not exempt from CEQA, must include all applicable 
feasible mitigation measures adopted and incorporated into the Delta Plan as amended April 26, 2018, (unless the measure(s) are 
within the exclusive jurisdiction of an agency other than the agency that files the certification of consistency), or substitute mitigation 
measures that the agency that files the certification of consistency finds are equally or more effective.

Is the covered action consistent with this portion of the regulatory policy?

� YES � NO � N/A

Answer Justification:

Mitigation measures for this project is explicitly described in its Final Initial Study/Mitigated Negative 
Declaration (IS/MND), Mitigation, Monitoring and Reporting Program (MMRP) and attached to this 
certification application (Section 3b_MM_MMRP). The project has been specifically developed to be 
consistent with the Delta Plan as it is a multi-benefit project that will reduce flood risk associated with a 
changing climate, improve Delta water quality, restore denuded stream-side habitat, and enhance the 
Delta as a place. In addition, the Delta Plan's 2013 MMRP has been reviewed and cross-referenced with 
the project's MMRP and the two documents are generally consistent across resources areas. Further, this 
project directly supports the Delta Plan's co-equal goals as well as the following policies: General Policy 1 
(G P1): Detailed Findings to Establish Consistency with the Delta Plan - this has been done through review 
of the MMRP, use of best available science in future restoration and flood management planning, and 
development of an adaptive management framework. A comparison of the Delta Plan's 2018 MMRP and 
the this project's MMRP is attached (Section3b_MM_Comparison) and shows the mitigation measures are 
equal or more effective than the mitigation measures for the Delta Plan's 2018 MMRP. MMRP.pdf, 
G_P1_MMRP Comparison to Delta Plan.pdf

b.

Best Available Science (23 CCR SECTION 5002 (b), (3))
The covered action documents use of best available science as relevant to the purpose and nature of the project. 

Is the covered action consistent with this portion of the regulatory policy?  Appendix 1A is referenced in this regulatory policy.

� YES � NO � N/A
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DELTA PLAN CHAPTER 3

WR P1 / 23 CCR SECTION 5003 - Reduce Reliance on the Delta through Improved Regional Water Self-Reliance

Is the covered action consistent with this regulatory policy?

� YES � NO � N/A

Answer Justification: This is not applicable because this project will improve fresh water quality entering the Delta at Big Break 
but is not expected to impact human local water use, transfer, or export in or from the Delta. 

WR P2 / 23 CCR SECTION 5004 - Transparency in Water Contracting

Is the covered action consistent with this regulatory policy? Appendix 2A and Appendix 2B are referenced in this regulatory policy. 

� YES � NO � N/A

Answer Justification: This is not applicable because the covered action does not involve entering into or amending water supply 
or water transfer contracts subject to DWR Guideline 03-09 and/or 03-10 (each dated July 3, 2003). 

Answer Justification:

The project has been specifically developed to be consistent with the Delta Plan as the project will reduce 
flood associated with a changing climate, improve Delta water quality, restore denuded stream-side 
habitat, and enhance the Delta as a place. In addition, the Delta Plan's 2013 MMRP has been reviewed 
and cross-referenced with this project's MMRP and both MMRPs are generally consistent across resource 
areas. In addition, this project directly supports the Delta Plan's co-equal goals as well as the following 
policies: General Policy 1 (GP 1): Detailed Findings to Establish Consistency with the Delta Plan - this has 
been done through review of the MMRP, use of best available science in future restoration and flood 
management planning, and development of an adaptive management framework. The attached Adaptive 
Management and Maintenance Plan framework (AMMP) for this project contains best available science 
and an extensive review of all monitoring data for the Marsh Creek watershed and associated scientific 
literature. The project has used best available science by incorporating restoration science into the 
project, including designing a floodplain and restoration project in the functional framework developed 
for DRERIP (Opperman 2008) and new informaton published since then. Best available science from 
publishing literature and relevant gray literature was used in developing current project designs and 
monitoring methods. In addition, the project for water quality is building off of 15 years of water quality 
monitoring at seven to ten sites, where sampling has been conducted in partnership with the EPA and 
Central Valley RWQCB as detailed in a Quality Assurance Project Plan (QAPP) that requires EPA and 
CVRWQCB review technical field sampling and data management methods. Other aspects of the project's 
AMMP were developed to guide specific monitoring and includes 40 citations of published scientific 
literature and direct data sources. AMMP.pdf

c.

Adaptive Management (23 CCR SECTION 5002 (b), (4))
The covered action involves ecosystem restoration or water management, and includes adequate provisions, appropriate to its scope, to
assure continued implementation of adaptive management

Is the covered action consistent with this portion of the regulatory policy? Appendix 1B is referenced in this regulatory policy. 

� YES � NO � N/A

Answer Justification:

The project has been specifically developed to be consistent with the Delta Plan as the project will reduce 
flood associated with a changing climate, improve Delta water quality, restore denuded stream-side 
habitat, and enhance the Delta as a place. In addition, the Delta Plan's 2013 MMRP has been reviewed 
and cross-referenced with this project's MMRP and both MMRPs are generally consistent across resource 
areas. In addition, this project directly supports the Delta Plan's co-equal goals as well as the following 
policies: General Policy 1 (GP 1): Detailed Findings to Establish Consistency with the Delta Plan - this has 
been done through review of the MMRP, use of best available science in future restoration and flood 
management planning, and development of an adaptive management framework. The attached Adaptive 
Management and Maintenance Plan framework (AMMP) for this project provides clear guidance and 
specific examples. The particular metrics, thresholds and response actions listed in Table 3 of the AMMP 
will be implemented. AMMP.pdf

DELTA PLAN CHAPTER 4
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ER P1 / 23 CCR SECTION 5005 - Delta Flow Objectives

Is the covered action consistent with this regulatory policy?

� YES � NO � N/A

Answer Justification:

This is not applicable because this project is not expected to significantly affect flow in the Delta since it 
involves setting back channel banks and planting native riparian vegetation. Local hydrological impacts 
specific to Marsh Creek (not the greater Delta) might affect flow timing by accommodating high flows in 
wider floodplains of this relatively small tributary to the Delta. No significant effects on water flow in the 
Delta will occur through this project other than local improvements to water quality. 

ER P2 / 23 CCR SECTION 5006 - Restore Habitats at Appropriate Elevations

Is the covered action consistent with this regulatory policy? Appendix 3 and Appendix 4 are referenced in this regulatory policy. 

� YES � NO � N/A

Conservation Measure: (23 CCR SECTION 5002 (c)) 

A conservation measure proposed to be implemented pursuant to a natural community conservation plan or a habitat conservation 
plan that was: 
(1) Developed by a local government in the Delta; and 
(2) Approved and permitted by the California Department of Fish and Wildlife prior to May 16, 2013 
is deemed to be consistent with the regulatory policies listed under Delta Plan Chapter 4 of this form (i.e. sections 5005 through 
5009) if the certification of consistency filed with regard to the conservation measure includes a statement confirming the nature of 
the conservation measure from the California Department of Fish and Wildlife. 

Is a statement confirming the nature of the conservation measure from the California Department of Fish and Wildlife available?

� YES � NO � N/A

Answer Justification: This is not applicable because the project does not include a conservation measure proposed to be 
implemented pursuant to a natural community conservation plan or a habitat conservation plan. 
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Answer Justification:

The project is located within the Marsh Creek Watershed in eastern Contra Costa County approximately 40
miles northeast of San Francisco, and includes the cities of Brentwood and Oakley, and unincorporated 
areas. Marsh Creek Watershed is an important link between the Delta and the Diablo Range. According to 
the Map provided in Appendix 4 linked above, the project area is within the Legal Delta and on land 
classified as 'City Sphere of Influence' and 'Uplands' (>15 feet) (see attachment 
Section3_DPChap4C_Elevation_Map). Thus, the project area is not in the lowest priority areas according 
to the Delta Conservation Strategy, which are those areas that are most subsided and expected to 
become deep water habitat with sea level rise of approximately 55 inches in the coming 50 to 100 yrs. 
Rather, the project area is in one of the highest priority areas for restoration, which includes floodplains 
that can be seasonally inundated. These areas are valued because they can support a diversity of habitats, 
and therefore wildlife, and important ecological processes, such as contributing organic material to the 
foodweb (Final ERP Conservation Strategy 2013, p. 40). The project will help forward Strategy 3.2 in the 
Delta Conservation Strategy: "Establish migratory corridors for fish, birds, and other animals along 
selected Delta river channels" as it will restore native riparian habitat and create wider floodplains along 
Lower Marsh Creek, and as such is expected to extend and improve the quality of critical migratory 
corridors for fish, birds and other wildlife, helping rebuild an important link between the open natural 
lands of Mount Diablo's west slope and Big Break in the Delta. The goal of the project is to restore aquatic 
habitats including seasonally inundated floodplain and seasonal wetlands, and terrestrial habitats 
including riparian areas and perennial grasslands, all of which are appropriate for upland area elevations 
and will create a mosaic of different upland habitat types. The project will help meet all Stage 2 Actions 
for Upland Areas including acquiring land and easement interests from willing sellers, and working with 
willing landowners, to restore seasonal floodplain areas to accommodate future sea level rise (Action 1), 
and restoring large- scale riparian vegetation along waterways (Action 5). Lower Marsh Creek was 
historically a floodplain with a braided meandering channel - basically creating a large sediment 
deposition zone in the alluvial valley. Flood control actions and channel hardening have modified these 
sections into transport and erosion (bank and bed) zones - a major change to process domain. The project 
will restore a small bit of this historic function by creating inset floodplain at the proper relative elevations 
for frequent flooding (0.5 to 2 yr return intervals) and creating low sloping banks to allow for stage 
resilient restoration - again this is all about re-creating proper relative elevations for habitats to form and 
be sustained. The Biological Resources section of the attached IS/MND (Final_IS/MND) uses best available 
science to describe existing conditions within the project area: "existing conditions within the project area 
primarily consists of anthropomorphic habitats, ruderal, nonnative annual grassland and freshwater marsh
habitats. There is little to no woody riparian vegetation along the stream corridors and wetland 
vegetation in some areas is limited to a narrow 1-3-foot wide fringe along the low flow channel. Though 
the project area is generally degraded it does provide habitat for several common and special- status 
species including, but not limited to, western pond turtle, occasional adult Chinook salmon, western 
burrowing owl and periodic foraging California river otters" and provides a brief description of habitat 
types within the project area. The elevation of the Project site ranges from approximately 57-80 feet 
above sea level. Figure 3 - Typical Creek Cross-sections Showing 50' and 75' HCP/NCCP Stream Setbacks 
from Top of Bank, Existing Conditions (Top) and Example of Widened Channel with Riparian Vegetation 
(Bottom) is on page 6 of the attached IS/MND (Final_ISMND) and shows the restoration of seasonally 
inundated floodplain and the elevation of a typical widened channel. Final_ISMND.pdf. 
Section3_DPChap4C_Elevation_Map.pdf

ER P3 / 23 CCR SECTION 5007 - Protect Opportunities to Restore Habitat

Is the covered action consistent with this regulatory policy? Appendix 4 and Appendix 5 are referenced in this regulatory policy. 

� YES � NO � N/A

Answer Justification:

This section is not applicable because the project is not within any of the Priority Habitat Restoration 
Areas depicted in Appendix 5. Priority Habitat Restoration Areas are large areas within which specific sites 
may be identified for habitat restoration abased on assessments of land use and other issues addressed 
through further feasiblity analysis. 

ER P4 / 23 CCR SECTION 5008 - Expand Floodplains and Riparian Habitats in Levee Projects

Is the covered action consistent with this regulatory policy? Appendix 8 is referenced in this regulatory policy. 

� YES � NO � N/A
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Answer Justification: This is not applicable because the project does not include levees or any levee projects. 

ER P5 / 23 CCR SECTION 5009 - Avoid Introductions of and Habitat for Invasive Nonnative Species

Is the covered action consistent with this regulatory policy? 

� YES � NO � N/A

Answer Justification:

The Project will implement BMPs during construction. The AMMP includes methods for monitoring sites 
for invasive species with trigger thresholds for action remove invasive species (see Table 3 of the AMMP). 
The Project restoration component was designed to include native species conducive to the Project area. 
The Project area will be monitored and maintained for six years or until success criteria has been met as 
provided in the AMMP. AMMP.pdf

DELTA PLAN CHAPTER 5

DP P1 / 23 CCR SECTION 5010 - Locate New Urban Development Wisely

Is the covered action consistent with this regulatory policy? Appendix 6 and Appendix 7 are referenced in this regulatory policy.

� YES � NO � N/A

Answer Justification: This is not applicable because the project does not involve new residential, commercial, or industrial 
development. 

DP P2 / 23 CCR SECTION 5011 - Respect Local Land Use When Siting Water or Flood Facilities or Restoring Habitats

Is the covered action consistent with this regulatory policy?

� YES � NO � N/A

Answer Justification:

The Project has been developed in collaboration with the Contra Costa County Flood Control District, 
owner of the creek within the Project area, and the City of Brentwood. In addition, letters of support were 
received (attached) and public and agency comments were considered during the CEQA process. 
DP_P2_LOS_Assemblymember Jim Frazier.pdf, DP_P2_LOS_CCC District III Supervisor Diane Burgis.pdf, 
DP_P2_LOS_CCC Flood Control District.pdf, DP_P2_LOS_CCRCD.pdf, DP_P2_LOS_City of Brentwood.pdf, 
DP_P2_LOS_City of Oakley.pdf, DP_P2_LOS_Earth Team.pdf, DP_P2_LOS_EBRPD.pdf, DP_P2_LOS_ECC 
Habitat Conservancy.pdf, DP_P2_LOS_FOMCW.pdf, DP_P2_LOS_Senator Steven M. Glazer.pdf

DELTA PLAN CHAPTER 7

RR P1 - Prioritization of State Investments in Delta Levees and Risk Reduction

Is the covered action consistent with this regulatory policy?

� YES � NO � N/A

Answer Justification:

This is not applicable because this project does not involve discretionary State investments for levees for 
levee failure. It also does not involve developing emergency response and recovery to flooding other than 
providing flood accommodation along a regulated floodway. Nothing in this project will negatively effect 
State investments in Delta levees and Delta Risk Reduction. This project should reduce flooding in the 
Brentwood area. 

RR P2 - Require Flood Protection for Residential Development in Rural Areas.

Is the covered action consistent with this regulatory policy? Appendix 7 is referenced in this regulatory policy. 

� YES � NO � N/A

Answer Justification: This is not applicable because the project does not involve new residential, commercial, or industrial 
development. 

RR P3 - Protect Floodways

Is the covered action consistent with this regulatory policy?

� YES � NO � N/A
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Answer Justification:

This is not applicable because this policy covers a proposed action that would encroach in a floodway that 
is not either a designated floodway or regulated stream. Marsh Creek is a designated floodway zone on 
the FEMA portal (http://msc.fema.gov/portal/home) and on page ##, the IS/MND states "FEMA online 
floodmaps reviewed in XXXX #### illustrate that the project area is within a Regulatory Floodway 
designated as Zone AE, an area subject to inundation with a 1.0 percent annual-chance of flood (FEMA 
###)." This project will not negatively affect floodways as the project would reduce flooding to the 
surrounding area and increase cross sectional area of existing floodways. 

RR P4 - Floodplain Protection

Is the covered action consistent with this regulatory policy?

� YES � NO � N/A

Answer Justification:

This is not applicable because the project does not encroach onto any of the floodplain areas: (1) the Yolo 
Bypass within the Delta, (2) the Consumnes River--Mokelumne River Confluence, as defined by the North 
Delta Flood Control and Ecosystem Restoration Project (McCormack-Williamson), or as modified in the 
future by the California Department of Water Resources 2010), and (3) the Lower San Joaquin River 
Floodplain Bypass Area, located on the Lower San Joaquin River upstream of Stockton immediately 
southwest of Paradise Cut on lands both upstram and downstream of the Interstate 5 crossing. This area 
is described in the Lower San Joaquin River Floodplain Bypass Proposal, submitted to the California 
Department of Water Resources by the partnership of the South Delta Water Agency, the River Islands 
Development Company, Reclamation District 2062, San Joaquin Conservation District, American Rivers, the
American Lands Conservancy, and the Natural Resources Defense Council, March 2011. 
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